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The following releases relate to self-regulatory 
rule proposals and/or adoptions 


34-15811 3934-15815 3934-15825 34-15832 
34-15812 34-15820 34-15827 
34-15813 34-15824 34-15828 


34-15829 Proposed amendments to allow 
relief from portions of the report- 
ing requirements of annual and 
quarterly reports filed with the 
commission by an issuer whose 
equity securities are owned by a 
single person which is a reporting 
company under the 1934 Act [File 
No. S7-780-Comment Period Ex- 
DG NTE 6 co cuateeerscan’ 


IC-10690 Adoption of a rule which provides 
certain unit investment trusts with 
‘start-up’’ exemptions from re- 
quirements of the Investment Com- 
pany Act of 1940 pertaining to 
minimum net worth, frequency of 
capital gains distributions, and for- 
ward pricing 


IC-10691 Proposed amendment of the rule 
under the Investment Company Act 
of 1940 which ties to the New York 
stock exchange the days and time 
for pricing an investment company’s 
redeemable securities even though 
its portfolio securities may not be 
listed for trading on that exchange 
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IC-10698 


IC-10699 


IC-10700 


[File No. S7-782—Comment Period 
Expires 6/29/79] 


Solicitation of public comments :on 
an amendment under the Invest- 
ment Company Act of 1940 to per- 
mit, provided that specified 
safeguards are satisfied, certain 
transactions between an investment 
company and a company 5% or 
more of whose outstanding voting 
securities is owned by that invest- 
ment company, but which is not 
controlled by the investment com- 
pany [File No. S7-781—Comment 
Period Expires 7/2/79] 


Solicitation of public comments on 
an amendment under the Invest- 
ment Company Act of 1940 to per- 
mit, provided that certain conditions 
are satisfied, investment companies 
and certain affiliated persons to en- 
gage in a joint transaction involving 
the receipt of securities and/or cash 
pursuant to a portfolio company’s 
plan of reorganization [File No. 
S7-783-Comment Period Expires 


Proposed rule to exempt from a 
prohibition in the Investment Com- 
pany Act of 1940 the joint purchase 
of liability insurance policies by an 
investment company with certain 
affiliated persons of such company, 
provided that specified conditions 
are Satisfied [File No. S7-784- 
Comment Period Expires 7/2/79] .. 











(18-17) 


ORDER PURSUANT TO SECTION 3(a) (2) OF 
THE SECURITIES ACT OF 1933 EXEMPTING 
FROM THE PROVISIONS OF SECTION 5 OF THE 
ACT INTERESTS OR PARTICIPATIONS IN THE 
H.R. 10 RETIREMENT PLAN OF SCHNADER, 
HARRISON, SEGAL & LEWIS 


Schnader, Harrison, Segal & Lewis, a law firm or- 
ganized as a partnership under the laws of the 
State of Pennsylvania, filed an application on Sep- 
tember 20, 1978, and March 8, 1979, for an 
exemption from the registration requirements of the 
Securities Act of 1933 (‘Act’) for participations or 
interests issued in connection with the H.R. 10 Re- 
tirement Plan of Schnader, Harrison, Segal & Lewis 
(the “Plan’). 


On April 18, 1979, a notice was issued (Securities 
Act Release No. 6056) of the filing of the applica- 
tion. The notice gave interested persons an op- 
portunity to request a hearing and stated that an 
order disposing of the application would be issued 
as a matter of course unless a hearing should be 
ordered. No request for a hearing has been filed, 
and the Commission has not ordered a hearing. 


The matter has been considered, and it is found 
that the granting of the application is appropriate in 
the public interest and consistent with the protec- 
tion of investors and the purposes fairly intended 
by the policy and provisions of the Act. Accordingly, 


IT IS ORDERED, pursuant to Section 3(a) (2) of 
the Act, that interests or participations issued in 
connection with the Plan shall not be subject to the 
requirements of Section 5 of the Act effective 
forthwith. 


For the Commission, by the Division of Investment 


Management, pursuant to delegated authority. 


SECURITIES ACT OF 1933 





George A. Fitzsimmons 


SECURITIES ACT OF 1933 Secretary 


Rel. No. 6067/May 16, 1979 





In the Matter of 


SECURITIES ACT OF 1933 


H.R. 10 RETIREMENT PLAN OF SCHNADER, 
Release No. 6068/May 17, 1979 


HARRISON, SEGAL & LEWIS 
1719 Packard Building 
Philadelphia, PA 19102 In the Matter of 
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THE BARRETT SMITH SCHAPIRO SIMON & 
ARMSTRONG RETIREMENT PLAN 

26 Broadway 

New York, NY 10004 


(18-25) 


ORDER PURSUANT TO SECTION 3 (a) (2) OF 
THE SECURITIES ACT OF 1933 EXEMPTING 
FROM THE PROVISIONS OF SECTION 5 OF THE 
ACT INTERESTS OR PARTICIPATIONS IN THE 
BARRETT SMITH SCHAPIRO SIMON & 
ARMSTRONG RETIREMENT PLAN 


Barrett Smith Schapiro Simon & Armstrong, a law 
firm organized as a partnership under New York 
law, on October 23, 1978, filed an application re- 
questing an exemption from the registration provi- 
sions of the Securities Act of 1933 (‘Act’) for inter- 
ests or participations issued in connection with the 
Barrett Smith Schapiro Simon & Armstrong Retire- 
ment Plan (‘Plan’). 


On April 20, 1979, a notice was issued (Securities 
Act Release No. 6057) of the filing of the applica- 
tion. The notice gave interested persons an op- 
portunity to request a hearing and stated that an 
order disposing of the application would be issued 
as of course unless a hearing should be ordered. 
No request for a hearing has been filed, and the 
Commission has not ordered a hearing. 


The matter has been considered and it is found that 
the granting of the application is appropriate in the 
public interest and consistent with the protection of 
investors and the purposes fairly intended by the 
policy and provisions of the Act. Accordingly, 


IT IS ORDERED, pursuant to Section 3(a) (2) of 
the Act, that interests or participations issued in 
connection with the Plan shall not be subject to the 
requirements of Section 5 of the Act, effective 
forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 15810/May 11, 1979 


The Securities and Exchange Commission an- 
nounced, pursuant to Section 12(k) of the Securi- 
ties Exchange Act of 1934 (“Exchange Act’), the 
single ten day suspension of exchange and over- 
the-counter trading for the period commencing at 
10:00 a.m. (EDT) on May 11, 1979 and terminating 
at midnight (EDT) on May 20, 1979 of the securities 
of Belscot Retailers, Inc. (‘“Belscot’’), a Delaware 
corporation with principal executive offices located 
at 80 Enterprise Avenue, Secaucus, New Jersey 
07094. 


The Commission initiated the suspension of trading 
in the securities of Belscot because of the lack of 
current adequate and accurate information about 
its operations and financial condition in that Belscot 
has failed to file an Annual Report on Form 10-K for 
its fiscal year ended January 27, 1979. 


The Commission cautions brokers, dealers, share- 
holders and prospective purchasers that they 
should carefully consider the foregoing information 
along with all other currently available information 
and any information subsequently issued by the 
company. 


Furthermore, brokers and dealers should be aware 
of the fact that, pursuant to Rule 15c2-11 under the 
Exchange Act, at the termination of the trading 
suspension, no quotation may be entered unless 
and until they have strictly complied with all the 
provisions of such rule. If any broker or dealer has 
any questions as to whether or not he has complied 
with such rule, he should not enter any quotation 
but immediately contact the staff of the Division of 
Enforcement in Washington, D.C. If any broker or 
dealer is uncertain as to what is required by Rule 
15c2-11, he should refrain from entering quota- 
tions relating to the securities in question until such 
time as he has familiarized himself with such rule 
and is certain that all of its provisions have been 
met. If any broker or dealer enters any quotation 
which is in violation of such rule, the Commission 
will consider the need for prompt enforcement ac- 
tion. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 15811/May 11, 1979 


In the Matter of 


NEW YORK STOCK EXCHANGE, INC. 
11 Wall Street 
New York, New York 10005 


(SR-NYSE-79-10) 


ORDER APPROVING PROPOSED RULE 
CHANGE 


On March 12, 1979, the New York Stock Exchange, 
Inc. (“NYSE”) filed with the Commission, pursuant 
to Section 19(b)(1) of the Securities Exchange Act 
of 1934, 15 U.S.C. 78(s)(b)(1) (the ‘“Act’”) and Rule 
19b-4 thereunder, copies of a proposed rule 
change which requires that each registered repre- 
sentative, office manager, and officer of each 
NYSE member firm, as a prerequisite for registra- 
tion with the NYSE, sign an agreement! which in- 
cludes a pledge to abide by the NYSE Constitution 
and Rules. 


Notice of the proposed rule change together with 
the terms of substance of the proposed rule change 
was given by publication of a Commission Release 
(Securities Exchange Act Release No. 34-15660, 
March 19, 1979) and by publication in the Federal 
Register (44 FR 18309, March 27, 1979). No com- 
ments were received with respect to the proposed 
rule filing. 


The Commission finds that the proposed rule 
change is consistent with the requirements of the 
Act and the rules and regulations thereunder appli- 
cable to a national securities exchange, and in par- 
ticular, the requirements of Section 6 and the rules 
and regulations thereunder. 





'The text of the agreement will be submitted to the 
Commission by the NYSE as a new rule filing under 
Section 19(b)(3)(A) of the Act. 


2The rule change, inter alia, expressly abrogates 
NYSE Rule 345.16(d) (D) which prohibits officers 
and registered representatives of a NYSE member 
organization from maintaining a cash or margin ac- 
count in securities or commodities except with a 
member organization or a bank. 
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IT IS THEREFORE ORDERED, pursuant to Sec- 
tion 19(b)(2) of the Act, that the above-mentioned 
proposed rule change be, and it hereby is, ap- 
proved. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 


Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15812/May 11, 1979 


NOTICE OF FILING AND EFFECTIVENESS OF 
PROPOSED RULE CHANGE BY PACIFIC STOCK 
EXCHANGE INCORPORATED 


File No. SR-PSE-79-4 


The Pacific Stock Exchange Incorporated (“PSE”) 
submitted, on April 25, 1979, a proposed rule 
change under Rule 19b-4 which modifies the pric- 
ing procedure for round-lot market orders entered 
after the opening through the PSE’s automated 
COMEX System. Under the proposal, pricing would 
be based upon the best bid (for sell orders) and 
best ask (for buy orders) as determined by quotes 
received from all markets participating in the Inter- 
market Trading System (“ITS”) for ITS securities, 
and by American Stock Exchange, New York Stock 
Exchange, and PSE quotes for securities not 
traded in ITS. Previously, execution prices for the 
affected orders were determined by a formula 
which, depending upon the price relationship be- 
tween the last and next sale transaction reports in 
the subject security, produced an execution price 
equivalent to the last sale or next sale price in the 
primary market. 


The foregoing rule change has become effective, 
pursuant to Section 19(b)(3)(A) of the Securities 
Exchange Act of 1934 (the “Act’’). At any time 
within sixty days of the filing of such proposed rule 
change, the Commission may summarily abrogate 
such rule change if it appears to the Commission 
that such action is necessary or appropriate in the 
public interest, for the protection of investors, or 
otherwise in furtherance of the purposes of the Se- 
curities Exchange Act of 1934. 





Publication of the submission is expected to be 
made in the Federal Register during the week of 
May 14, 1979. Interested persons are invited to 
submit written data, views and arguments con- 
cerning the submission within 21 days from the 
date of publication in the Federal Register. Per- 
sons desiring to make written comments should file 
six copies thereof with the Secretary of the Com- 
mission, Securities and Exchange Commission, 
500 North Capitol Street, Washington, D.C. 20549. 
Reference should be made to File No. SR-PSE- 
79-4. 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the 
proposed rule change which are filed with the 
Commission, and of all written communications re- 
lating to the proposed rule change between the 
Commission and any person, other than those 
which may be withheld from the public in accord- 
ance with the provisions of 5 U.S.C. §552, will be 
available for inspection and copying at the Com- 
mission’s Public Reference Room, 1100 L Street, 
N.W., Washington, D.C. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15813/May 11, 1979 


NOTICE OF FILING AND EFFECTIVENESS OF 
PROPOSED RULE CHANGE BY THE PACIFIC 
STOCK EXCHANGE, INCORPORATED 


File No. SR-PSE-79-5 


The Pacific Stock Exchange, Incorporated (“PSE”) 
submitted, on April 23, 1979, a proposed rule 
change under Rule 19b-4 to (a) increase its op- 
tions trade comparison charge, (b) increase its 
equity transaction fee schedule, and (c) eliminate 
its options floor badge fee. 


The foregoing rule change has become effective, 
pursuant to Section 19(b) (3) (A) of the Securities 
Exchange Act of 1934 (the ‘‘Act’’). At any time 
within sixty days of the filing of such proposed rule 


change, the Commission may summarily abrogate 
such rule change if it appears to the Commission 
that such action is necessary or appropriate in the 
public interest, for the protection of investors, or 
othewise in furtherance of the purposes of the Se- 
curities Exchange Act of 1934. 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
May 7, 1979. Interested persons are invited to 
submit written data, views and arguments con- 
cerning the submission within 21 days from the 
date of publication in the Federal Register. Per- 
sons desiring to make written comments should file 
six copies thereof with the Secretary of the Com- 
mission, Securities and Exchange Commission, 
500 North Capitol Street, Washington, D.C. 20549. 
Reference should be made to Fite No. SR-PSE- 
79-5. 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the 
proposed rule change which are filed with the 
Commission, and of all written communciations re- 
lating to the proposed rule change between the 
Commission and any person, other than those 
which may be withheld from the public in accord- 
ance with the provisions of 5 U.S.C. §552, will be 
available for inspection and copying at the Com- 
mission’s Public Reference Room, 1100 L Street, 
N.W., Washington, D.C. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





Administrative Proceeding File No. 3-5579 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 15814/May 11, 1979 
In the Matter of 


E.F. Hutton & Company inc. 


(8-09202) 
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Jerome D. Rosenstein 
Bernard Berger 


FINDINGS AND ORDER IMPOSING REMEDIAL 
SANCTION 


In these proceedings ordered pursuant to the Se- 
curities Exchange Act of 1934 (“Exchange Act’), 
Respondents E.F. Hutton & Company, Inc. (“Hut- 
ton”), Jerome D. Rosenstein (‘Rosenstein’), and 
Bernard Berger (‘Berger’) have submitted Offers 
of Settlement which the Commission has deter- 
mined to be in the public interest to accept.’ Solely 
for the purpose of these proceedings, and without 
admitting or denying the allegations contained in 
the Order for Proceedings, Respondents consent 
to the issuance of this Order containing the findings 
of violations and sanctions set forth below. 


On the basis of the Order Instituting Proceedings 
(“Order”) and the Respondents’ Offers of Settle- 
ment, the Commission finds that: 


A. Hutton and Rosenstein each failed reasonably to 
supervise a person subject to his supervision with a 
view to preventing violations of Section 10(b) of the 
Exchange Act, 15 U.S.C. 78j(b) and Rule 10b-5 
promulgated thereunder, 17 CFR 240.10b-5; and 


B. Berger willfully violated and willfully aided and 
abetted violations of Section 10(b) of the Exchange 
Act, 15 U.S.C. 78) (b) and Rule 10b-5 promulgated 
thereunder, 17 CFR 240.10b-5. 


In view of the foregoing, it is in the public interest to 
impose the sanctions specified by each of the Re- 
spondents in his Offer of Settlement. 


Accordingly, IT |S ORDERED that Hutton is hereby 
censured. 


IT 1S FURTHER ORDERED that Rosenstein be 
suspended for a period of nine days from associa- 
tion with any broker-dealer, investment advisor or 
investment company. 


IT IS FURTHER ORDERED that Berger be sus- 
pended for a period of 24 days from association 
with any broker-dealer, investment advisor or in- 





'The Order Instituting Proceedings entitled In the 
Matter of E.F. Hutton & Company, Inc. et a/., was 
issued on November 8, 1978. 
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vestment company, said suspension to commence 
from the date of the entry of this Order. 


IT IS FURTHER ORDERED that Hutton, within 90 
days of this Order, perform a special audit of its 
Miami Beach Office with respect to the activities 
alleged in the Order and any other similar conduct 
within such office from January 1, 1977 to the 
present and, after a review of such report, take all 
necessary action including the adoption, im- 
plementation and maintenance of procedures de- 
signed to avoid a recurrence of activities alleged in 
the Order and any other similar conduct. Further, 
Hutton will submit a report of the findings of such 
audit to the Commission. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15815/May 14, 1979 


NOTICE OF FILING OF PROPOSED RULE 
CHANGE BY NEW YORK STOCK EXCHANGE, 
INC. 


File No. SR-NYSE-79-15 


The New York Stock Exchange, Inc. (“NYSE”’) 
submitted on April 2, 1979 a proposed rule change 
under Rule 19b-4 to amend NYSE Rules 326(a) 
and 326(b) which provide that when certain condi- 
tions exist for more than 15 consecutive business 
days, a member organization that carries customer 
accounts is restricted from expanding its business 
or is required to reduce its business. The amend- 
ments would provide that a member organization 
need not comply with the rules until the applicable 
conditions have been known to the NYSE for at 
least 5 consecutive business days. 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
May 14, 1979. In order to assist the Commission to 
determine whether to approve the proposed rule 
changes or institute proceedings to determine 
whether the proposed rule changes should be dis- 
approved, interested persons are invited to submit 





written data, views and arguments concerning the 
submission within 30 days from the date of publi- 
cation in the Federal Register. Persons desiring to 
make written comments should file six copies 
thereof with the Secretary of the Commission, 500 
North Capitol Street, Washington, D.C. 20549. 
Reference should be made to File No. SR-NYSE- 
79-15. 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the 
proposed rule change which are filed with the 
Commission, and of all written communications re- 
lating to the proposed rule change between the 
Commission and any person, other than those 
which may be withheld from the public in accord- 
ance with the provisions of 5 U.S.C. § 552, will be 
available for inspection and copying at the Com- 
mission’s Public Reference Room, 1100 L Street, 
N.W., Washington, D.C. Copies of the filing and of 
any subsequent amendments will also be available 
at the principal office of the NYSE. 


For the Commission by the Division of Market Reg- 
ulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Rel. No. 15816 /May 11, 1979 


Orders have been issued granting the applications 
of the New York Stock Exchange, Inc. to strike the 
specified securities of the following companies 
from listing and registration thereon: COLONIAL 
STORES INCORPORATED-Common Stock ($2.50 
par value)}); MEDUSA CORPORATION-Common 
Stock (no par value) and 5-3/4% Convertible Sub- 
ordinated Debentures due April 1, 1988. 





SECURITIES EXCHANGE ACT OF 1934 
Rel. No. 15817 /May 14, 1979 


An order has been issued granting the application 
requesting the withdrawal of the common stock 


(par value $1) of ARROW ELECTRONICS, INC. 
from listing and registration on the American Stock 
Exchange, Inc. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15818/May 14, 1979 


Admin. Proc. File No. 3-5498 


In the Matter of 


LAWRENCE I. FIBER 


Order Amending Order 
For Public Proceedings 
And 
Findings And Order 
Imposing Remedial Sanctions 


The Commission having by Order, dated July 11, 
1978, instituted public administrative proceedings 
pursuant to Sections 15(b) and 19(h) of the Securi- 
ties Exchange Act of 1934 (‘Exchange Act’) in 
Matter of Hofmann, Kavanaugh Securities Corpo- 
ration; Kurt von Hofmann; Roy Kavanaugh, Jr.; 
Lawrence |. Fiber;' and the Commission having 
duly considered the matter and having determined 
it to be in the public interest, hereby 


ORDERS that the said Order be amended as fol- 
lows: 


Paragraph D shall be added to Section II and shall 
read as follows: 


“D. On our about May 9, 1979 the United 
States District Court for the Central Dis- 





1Admin. Proc. File No. 3-5498 
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trict of California issued an order perma- 
nently enjoining Fiber from aiding and 
abetting violations of Sections 15(c) and 
17(a) of the Exchange Act and Rules 
15c3-1, 15c3-3, and 17a-3 thereunder 
(SEC v. Lawrence |. Fiber, CV79- 
1655-HP (C.D. Cal.)).” 


A. In this broker-dealer proceeding under Sections 
15(b) and 19(h) of the Exchange Act, Lawrence I. 
Fiber (‘Fiber’), formerly the financial principal of a 
registered broker-dealer, has submitted an offer of 
settlement, without admitting or denying the allega- 
tions in the Order for Proceedings, as amended in 
Section | above, which the Commission has deter- 
mined to accept. 


B. On the basis of the Order for Proceeding, as 
amended, and the offer of settlement, it is found 
that on or about 1979, the United States District 
Court for the Central District of California issued an 
order permanently enjoining Fiber from aiding and 
abetting violations of Sections 15(c) and 17(a) of 
the Exchange Act and Rules 15c3-1, 15c3-3, and 
17a-3 thereunder. 


C. In view of the foregoing, it is in the public inter- 
est to impose the sanction specified in the offer of 
settlement. 


D. Accordingly, IT IS ORDERED that, effective on 
the second Monday following the date of this 
Order, Lawrence |. Fiber be, and he hereby is, 
barred from being associated with any broker or 
dealer in the capacity of a financial principal, pro- 
vided that, after a period of three years from the 
effective date of this Order, Fiber may apply to the 
Commission to become associated with a broker or 
dealer in such capacity. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 15819/May 14, 1979 


ADMINISTRATIVE PROCEEDING FILE NO. 
3-5557 


In the Matter of 


MICHAEL A. FAGERBURG 


Findings And Order 
Imposing Remedial Sanctions 


In this administrative proceeding ordered pursuant 
to the Securities Exchange Act of 1934 (“Exchange 
Act’),1 Respondent Michael A. Fagerburg has 
submitted an Offer of Settlement that the Commis- 
sion has determined to accept. Solely for the pur- 
pose of settling these proceedings and without ad- 
mitting or denying the allegations contained in the 
Order for Proceedings, Michael A. Fagerburg con- 
sents to the findings and sanctions set forth below.? 


On the basis of the Order for Proceedings and his 
Offer of Settlement, it is found that Michael A. 
Fagerburg wilfully aided and abetted violations of 
Section 15(b) of the Exchange Act and Rules 
15b1-1 and 15b3-1 thereunder, as alleged in the 
Order for Proceedings. 


In view of the foregoing, it is in the public interest to 
impose the sanction specified in the Offer of Set- 
tlement. 


Accordingly, IT IS ORDERED that effective on the 
date of this Order, Michael A. Fagerburg is sus- 
pended from being associated with any broker, 
dealer, investment company, or investment advisor 
in a supervisory or proprietary capacity for a period 
of three months. 





'In the Matter of Chicago Financial Partnership, et 
al. instituted on September 28, 1978. 


2The findings herein are not binding on any other 
respondent named in these proceedings. 





By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15820/May 15, 1979 


NOTICE OF WITHDRAWAL OF PROPOSED 
RULE CHANGE SUBMITTED BY THE NATIONAL 
ASSOCIATION OF SECURITIES DEALERS, INC. 


File No. SR-NASD-77-15 


The National Association of Securities Dealers, Inc. 
(“NASD”) by a letter dated February 28, 1979, has 
withdrawn a proposed rule change submitted on 
September 26, 1977 pursuant to Section 19(b) of 
the Securities Exchange Act of 1934, 15 U.S.C. 
78s(b) and Securities Exchange Act Rule 19b-4 
thereunder, 17 CFR 240.19b-4. Notice of the pro- 
posed rule change was given by issuance of a 
Commission Release, Securities Exchange Act 
Release No. 14144 (November 7, 1977) and by 
publication in the Federal Register, 42 FR 59151 
(November 15, 1977). 


The proposed rule change would have amended 
Schedule E pursuant to Article IV Section 2 of the 
NASD’s By-Laws. That Schedule regulates NASD 
members’ distribution of their own or their affiliate’s 
securities. The proposed rule change would have 
(a) expanded the definition of “affiliate” to include 
direct participation programs and real estate in- 
vestment trusts which make debt and/or exchange 
offers, (b) allowed a member-affiliate under certain 
conditions to participate in any tender or exchange 
offer without employing two independent under- 
writers to price the securities involved, (c) prohib- 
ited stockholders of a parent of a member who are 
actively engaged in the conduct of the member's 
investment banking or securities business from 
selling their securities in an offering of the parent's 
securities except under specified conditions and (d) 
made minor technical changes and clarifications. 
The NASD states it is withdrawing the proposed 
rule change because it wishes to defer any 
amendments to Schedule E until it completes a 
total revision of that Schedule. 


For the Commission by the Division of Market Reg- 
ulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Rel. No. 15821/May 15, 1979 


An order has been issued granting the application 
of the American Stock Exchange, Inc. to strike the 
following securities of ALLIED ARTISTS INDUS- 
TRIES, INC. from listing and registration thereon: 
Common Stock (par value 10¢); 8-3/4% Converti- 
ble Subordinated Debentures due June 15, 1987; 
and 8-3/4% Convertible Subordinated Debentures 
due May 15, 1990. 


SECURITIES EXCHANGE ACT OF 1934 
Rel. No. 15822/May 15, 1979 


A notice has been issued giving interested persons 
until June 15 to comment on the application re- 
questing withdrawal of the following securities of 
FIBREBOARD CORPORATION from listing and 
registration on the New York Stock Exchange, 
Inc.:—4-3/4% Convertible Subordinated Deben- 
tures due October 15, 1993; and 6-3/4% Converti- 
ble Subordinated Debentures due October 15, 
1998. 


SECURITIES EXCHANGE ACT OF 1934 
Rel. No. 15823/May 15, 1979 

Admin. Proc. File No. 3-5302 

In the Matter of 

ETHAN ALDRIDGE CO.., INC. 

20 Daley Place 


Lynbrook, New York 
(8-18403) 


HERBERT C. KURLAN 
5160 Diamond Heights Boulevard 
San Francisco, California 
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NOTICE THAT INITIAL DECISION HAS BECOME 
FINAL 


The time for filing a petition for review of the initial 
decision in these proceedings has expired. No 
such petition has been filed with respect to the 
above-captioned respondents, and the Commis- 
sion has not chosen to review the initial decision 
with respect to them on its own initiative. 


Accordingly, notice is hereby given, pursuant to 
Rule 17(f) of the Commission’s Rules of Practice, 
that the initial decision with respect to the above 
respondents has become the final decision of the 
Commission. The broker-dealer registration of 
Ethan Aldridge Co., Inc. has already been cancel- 
led. The order contained in the initial decision sus- 
pending Herbert C. Kurlan from association with 
any broker or dealer for twenty business days is 
hereby declared effective as of the opening of 
business on June 4, 1979. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15824/May 15, 1979 


NOTICE OF FILING AND EFFECTIVENESS OF 
PROPOSED RULE CHANGE BY THE BOSTON 
STOCK EXCHANGE, INC. 


File No. SR-BSE-79-2 


The Boston Stock Exchange, Inc. (the “BSE’’) 
submitted, on May 2, 1979, a proposed rule change 
under Rule 19b-4 to require that BSE members on 
the trading floor stamp the time of entry and of 
execution of all orders executed on the BSE. Addi- 
tionally, floor members are charged with insuring 
that there is no delay in reporting the execution of a 
trade. 


The foregoing rule change has become effective, 
pursuant to Section 19(b)(3)(A) of the Securities 
Exchange Act of 1934 (the “Act’’). At any time 
within sixty days of the filing of such proposed rule 
change, the Commission may summarily abrogate 
such rule change if it appears to the Commission 
that such action is necessary or appropriate in the 
public interest, for the protection of investors, or 
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otherwise in furtherance of the purposes of the Se- 
curities Exchange Act of 1934. 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
May 14, 1979. Interested persons are invited to 
submit written data, views and arguments con- 
cerning the submission within 21 days from the 
date of publication in the Federal Register. Per- 
sons desiring to make written comments should file 
six copies thereof with the Secretary of the Com- 
mission, Securites and Exchange Commission, 500 
North Capitol Street, Washington, D.C. 20549. 
Reference should be made to File No. SR-BSE- 
79-2. 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the 
proposed rule change which are filed with the 
Commission, and of all written communications re- 
lating to the proposed rule change between the 
Commission and any person, other than those 
which may be withheld from the public in accord- 
ance with the provisions of 5 U.S.C §552, will be 
available for inspection and copying at the Com- 
mission’s Public Reference Room, 1100 L Street, 
N.W., Washington, D.C. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15825/May 15, 1979 


NOTICE OF EFFECTIVENESS OF A PROPOSED 
RULE CHANGE BY THE STOCK CLEARING 
CORPORATION OF PHILADELPHIA (File No. 
SR-SCCP-79-6) 


The Stock Clearing Corporation submitted on April 
30, 1979, a proposed rule change establishing a 
fee of $150 per month for a computer transaction 
tape available to members at their option. 


The foregoing rule change has become effective 
pursuant to Section 19(b)(3)(A) of the Securities 
Exchange Act of 1934 and Rule 19b-4 thereunder. 
At any time within sixty days of the filing of such 





proposed rule change, the Commission may sum- 
marily abrogate the rule change if it appears to the 
Commission that such action is necessary or ap- 
propriate in the public interest, for the protection of 
investors or otherwise in furtherance of the pur- 
poses of the Securities Exchange Act of 1934. 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
May 29, 1979. Interested persons are invited to 
submit written data, views and arguments con- 
cerning the submission within twenty-one days 
from the date of publication in the Federal Regis- 
ter. Persons desiring to make written submissions 
should file six copies thereof with the Secretary of 
the Commission, Securities and Exchange Com- 
mission, 500 North Capitol Street, Washington, 
D.C. 20549. Reference should be made to File No. 
SR-SCCP-79-6. 


Copies of the submission with accompanying 
exhibits, and of all written comments will be avail- 
able for public inspection at the Securities and Ex- 
change Commission’s Public Reference Room 
1100 L Street, N.W., Washington, D.C. Copies of 
the filing will also be available at the principal office 
of the above-mentioned self-regulatory organiza- 
tion. 


For the Commission by the Division of Market Reg- 
ulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





Release No. 15826/May 15, 1979 
Administrative Proceeding File No. 3-5654 


In the Matter of 


THE REGIS GROUP, INC. 


ORDER GRANTING APPLICATION PURSUANT 
TO SECTION 12(h) OF THE 1934 ACT 


The Securities and Exchange Commission has is- 
sued an order granting the application of The Regis 
Group, Inc. (the “Applicant”) pursuant to Section 
12(h) of the Securities Exchange Act of 1934 for an 


exemption from the reporting requirements of Sec- 
tion 13 and 15(d) of the Act. 


On March 13, 1979, a notice was issued on the fil- 
ing of said application giving interested persons an 
opportunity to request a hearing and stating that an 
order disposing of the application might be issued 
upon the basis of the information stated therein 
unless a hearing should be ordered. No request for 
a hearing has been filed and the Commission has 
not ordered a hearing. 


The matter having been considered, it is found that 
the requested exemption is appropriate in the pub- 
lic interest and consistent with the protection of in- 
vestors and the purpose fairly intended by the pol- 
icy and provisions of the 1934 Act. 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 15827/May 15, 1979 


In the Matter of 


NEW YORK STOCK EXCHANGE, INC. 


11 Wall Street 
New York, New York 10005 


(SR-NYSE-77-24) 


ORDER APPROVING PROPOSED RULE 
CHANGE 


On August 26, 1977, the New York Stock Ex- 
change, Inc. (the “NYSE”) filed with the Commis- 
sion, pursuant to Section 19(b)(1) of the Securities 
Exchange Act of 1934, 15 U.S.C. 78s(b)(1) (the 
“Act’) and Rule 19b-4 thereunder, copies of pro- 
posed NYSE Rule 103A (File No. SR-NYSE-77-24) 
to establish minimum standards of acceptable 
performance for specialist units and to provide a 
non-disciplinary procedure for determining whether 
to cancel specialist registrations and reallocate 
certain stocks assigned to specialist units which fall 
below the minimum standards. 


Notice of the proposed rule change, together with 
its terms of substance, was given by publication of 
a Commission release (Securities Exchange Act 
Release No. 13915 (September 1, 1977)) and by 
publication in the Federal Register (42 FR 45401, 
(September 9, 1977)). The NYSE submitted five 
separate amendments to SR-NYSE-77-24. 


SEC DOCKET/589 





Amendment Nos. 1 and 2 contained substantive 
modifications and, therefore, notices of those fil- 
ings, together with their respective terms of sub- 
stance, also were published in the Federal Regis- 
ter.! Amendment Nos. 3 and 4 did not contain ma- 
terial changes in the text of proposed Rule 103A or 
the supporting material. Instead, they merely 
elaborated upon the procedures which the NYSE 
would employ in gathering performance data and 
conducting proceedings under Rule 103A. 


The Commission considered proposed Rule 103A 
at an open meeting on March 1, 1979 and deter- 
mined to approve it if the NYSE would amend the 
filing to limit the effectiveness of Rule 103A to a 
two-year pilot program, and would agree to test, 
during that period, measures designed to improve 
techniques for identifying particular stocks in which 
specialist performance may be substandard and to 
enhance the rights afforded to a specialist in a Rule 
103A proceeding. The foregoing terms were com- 
municated to the NYSE by letter dated March 5, 
1979.2 The NYSE responded shortly thereafter by 
submission of the final amendment (Amendment 
No. 5) to SR-NYSE-77-24 which provides for im- 
plementation of proposed Rule 103A on the pre- 
scribed pilot basis;* the letter transmitting the 
amendment outlines steps which the NYSE would 
take during the pilot period to attempt to enhance 
the operation of Rule 103A in the areas cited by the 
Commission.‘ All written statements with respect to 
the proposed rule change between the Commission 
and any person were considered and were made 
available to the public at the Commission’s Public 
Reference Room. 





1Securities Exchange Act Release Nos. 14436 
(February 2, 1978), 43 FR 6187 (February 13, 
1978) and 15057 (August 11, 1978), 43 FR 36024 
(August 14, 1978). 


2Letter dated March 5, 1979 from George A. 
Fitzsimmons, Secretary, Securities and Exchange 
Commission, to William M. Batten, Chairman of the 
Board, NYSE. 


3Amendment No. 5 to SR-NYSE-77-24 was re- 
ceived on March 27, 1979 and did not involve sub- 
stantive changes in the text of the proposed rule. 
The Commission therefore did not publish notice of 
filing of this amendment. 


4Letter dated March 21, 1979 from James E. Buck, 


Secretary, NYSE, to George A. Fitzsimmons, Sec- 
retary to the Commission. 


590/SEC DOCKET 


Il. NYSE Rule 103A 


As proposed, NYSE Rule 103A would establish 
minimum performance standards for specialist 
unitsS and authorize the NYSE’s Market Perform- 
ance Committee (“MPC”), after providing written 
notice and opportunity for hearing, to cancel spe- 
cialist registrations in selected stocks assigned to a 
particular unit where the MPC (i) has found the 
unit’s performance substandard and (ii) has deter- 
mined that specialist performance in those stocks 
would likely improve with their reallocation to 
another specialist unit.6 Once the MPC has made 
the requisite finding and determination, the NYSE’s 
Allocation Committee (the ‘‘AC’’) actually reallo- 
cates the affected stocks in a separate proceeding. 


Paragraph .10 of NYSE Rule 103A defines 
minimum standards of acceptable specialist per- 
formance, alternatively, in terms of (i) the compo- 
site weighted average scores derived from quar- 
terly subjective evaluations using the NYSE’s Spe- 
cialist Performance Evaluation Questionnaire (the 
“SPEQ’”), or (ii) the individual average scores 
achieved on particular questions on that form, each 





5On the NYSE, stocks are assigned (or allocated) 
to individual specialist “units” which generally con- 
sist of several members; such assignments deter- 
mine the location at which stocks are traded on the 
NYSE floor. Each member of a unit customarily re- 
gisters as a specialist in all stocks assigned to the 
unit even though market making responsibilities 
(including the handling of limit order books) may 
not be rotated among, or otherwise shared by, all 
members of a particular unit. Since exchange ac- 
tion pursuant to this proposed rule would affect all 
specialists in a given unit, the term “specialist,” as 
used in this order, includes one or more persons 
registered as such composing a particular unit. 


SNYSE Rule 103 (CCH NYSE Manual Para. 2103) 
already permits the exchange to suspend or cancel 
the registration of a specialist. That rule, however, 
contemplates disciplinary action grounded on a 
significant breach of NYSE Rules or policies gov- 
erning specialist conduct or that of members gen- 
erally. On the other hand, NYSE Rule 103A would 
permit cancellation of specialist registration in spe- 
cific stocks based upon a finding that specialist 
performance was substandard. Action under Rule 
103A would not, therefore, be “disciplinary,” i.e., 
action responding to an alleged violation of NYSE 
rules. 





over a specified number of evaluation periods.’ 
Failure to meet one or more of these minimum 
standards can result in the MPC’s instituting a pro- 
ceeding to determine whether the members of a 
particular unit should have their specialist registra- 
tions cancelled in one or more of the unit’s as- 
signed stocks. If the MPC determines to cancel, the 
AC would then proceed to reassign the affected 
stock (a “reassigned stock’) to another specialist 
unit. 


Commencement of a Rule 103A proceeding would 
require issuance of a written notice which, pursuant 
to paragraph .20 thereof, must (i) indicate the spe- 
cific grounds under consideration for cancellation 
of specialist registration; (ii) identify the particular 
securities in which registration may be cancelled; 
and (iii) explain the basis for selecting such securi- 
ties. After receiving notice, Rule 103A provides 





7A composite weighted SPEQ score is derived for 
a specialist unit in a particular quarter by calculat- 
ing the simple average of scores recorded by ap- 
proximately twenty-five, non-specialist floor mem- 
bers to eight questions rating different areas of 
specialist unit performance (as opposed, e.g., to 
rating the performance of individual specialists in 
particular stocks) on a scale of 1.0 to 5.0 (with 5.0 
being the highest score). The average numerical 
ratings on individual questions are then weighted, 
according to the importance which the NYSE at- 
taches to the subject areas covered by the ques- 
tions, and the composite calculated for the spe- 
cialist unit. 


Paragraph .10 NYSE Rule 103A sets forth the fol- 
lowing numerical tests for use by the MPC in de- 
termining whether specialist performance is sub- 
standard: 
(1) composite weighted average below 3.0 for 
two or more quarters [at least two of which 
are consecutive]; 


(2) average below 3.0 on three or more individual 
questions for two or more quarters [at least 
two of which are consecutive]; or 


(3) average below 3.0 on the same question for 
four or more consecutive quarters. 


8The eight SPEQ questions solicit numeric evalua- 
tions of specialist unit performance during a 
three-month period (as opposed to the perform- 
ance of individual specialists in particular stocks 
during shorter intervals). Accordingly, in paragraph 
.30 of Rule 103A and the amended statement of 


that a specialist has ten days to submit a written 
response and may request a hearing before the 
MPC.® 


Paragraph .10 of Rule 103A provides that a deter- 
mination respecting the acceptability of specialist 
performance will be made subject to the MPC’s 
consideration of “any written reply and record of a 
hearing.” With regard to the content of such a reply 
or a defensive presentation at a hearing, paragraph 
.10 indicates that the MPC “will consider any in- 
formation presented by the specialist which tends 
to demonstrate that there is a reasonable justifica- 
tion or excuse for the specialist's low SPEQ scores 
plus any other relevant information.”'° Moreover, in 
preparing a defensive presentation, the NYSE has 
represented in its amended statement of purpose 
for this proposed rule that “any material made 
available to the (MPC) during the course of any 
such proceeding will also be made available to the 
specialist in a timely fashion.’"' Accordingly, a 
member's presentation in a Rule 103A proceeding 
need not be confined to contesting the validity or 
accuracy of the SPEQ scores which prompted the 
MPC’s institution of the proceeding. 12 





purpose, the NYSE has outlined four methods 
which the MPC could employ to select individual 
stocks in which specialist performance would likely 
improve upon allocation to another unit: (i) supple- 
mental comments set forth in the questionnaires 
which identify particular stocks in which specialist 
performance needs improvement; (ii) correlation of 
low scores on certain questions with the trading 
characteristics of particular assigned stocks; (iii) 
administration of a special survey to identify spe- 
cialty stocks which are deemed most in need of im- 
proved performance; and (iv) MPC’s judgment, on 
the basis of available data respecting particular 
stocks assigned to a unit. See Amendment No. 2 to 
SR-NYSE-77-24, at pp. 9-10. 


®The hearing request may be included in the writ- 
ten response or made separately. Where a hearing 
is requested, Rule 103A stipulates that a record will 
be maintained. 


10Amendment No. 2 to SR-NYSE-77-24 at 2. 
11/d., at 10. 


12Neither the MPC nor an affected specialist (or 
such person’s counsel) would be given access to 
individual questionnaires or have the right to as- 
certain the identity of and to examine those floor 
members whose responses precipitated a Rule 
103A proceeding. 
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Adverse final action by the MPC may be appealed 
to the NYSE Board of Directors pursuant to Article 
lll, Section 1 of the NYSE Constitution.'* Regard- 
less of whether such an appeal is taken, an af- 
fected specialist is free to register as a competing 
specialist'* in the reassigned stock. To engage ina 
competing specialist operation, however, it would 
be necessary for the competing unit to station per- 
sonnel at a floor location which is proximate to the 
post of the specialist unit to which the reassigned 
stock is transferred by the AC.'5 That location may 
be distant from the competing unit's current post 
location and thus may require additional personnel 
to support the competing operation.'® 


Finally, in proposing that the reallocation program 
contemplated by Rule 103A initially be limited to a 
two-year pilot program, the NYSE indicated a 
number of measures which it would undertake 
during the pilot period with respect to its im- 
plementation. The proposed measures are: 


(i) to administer a supplemental questionnaire de- 
signed specifically to identify particular stocks 
in which specialist performance may be sub- 
standard prior to institution of any Rule 103A 
proceeding; 





13 Article Ill, Section 1 of the NYSE Constitution 
states, in pertinent part, that 


“a member, allied member, approved person, 
member firm or member corporation affected 
by a decision of any ... committee acting 
under powers delegated by the Board may re- 
quire a review by the Board of such decision, 
by filing with the Secretary of the Exchange a 
written demand therefor within 10 days after 
the decision has been rendered.” 


'4The MPC considers adequacy of capital and per- 
sonnel, not SPEQ scores, in judging a unit's suita- 


bility to commence a competing specialist opera- 
tion. 


'STo assure proper handling of limit orders and re- 
porting of quotation and last sale information where 
members maintain separate books in the same 
stock, the NYSE requires that competing spe- 
cialists be located at contiguous or adjacent posts. 


16Rule 103A permits the MPC to determine that a 
specialist's registration should be cancelled in 
more than one security. In that event, the AC may 
transfer those securities to specialist units at differ- 
ent locations on the NYSE floor. 
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(ii) to perform statistical analyses to determine 
whether any significant correlation exists be- 
tween scores achieved on individual SPEQ 
questions and other data available on particular 
stocks, and, if such correlation is established, 
to disclose such data to the MPC and the spe- 
cialist organization;'” 


(iii) to appoint a subcommittee composed of spe- 
cialists and non-specialists to recommend 
testing of additional procedures (including 
those suggested by the Commission in its 
March 5, letter to the NYSE) for selecting indi- 
vidual stocks and enhancing the due process 
rights afforded to any specialist in a Rule 103A 
proceeding; and 


(iv) to continue study of existing methods, and to 
consider new methods, of evaluating specialist 
performance. 


ll. Comments Received on SR-NYSE-77-24 


By letters dated September 30, 1977, and 
November 21, 1978, respectively, Mr. William E. 
Boye, Jr. of the NYSE specialist unit of Kingsley, 
Boye & Southwood, Inc. (“KBS’’) and the NYSE 
submitted the only public comments received re- 
specting proposed NYSE Rule 103A.'® Mr. Boye 
contended that approval of the proposed rule 
change would be inappropriate because of the in- 
herent subjectivity of SPEQ ratings. He also voiced 
concern about the possibility of anti-competitive 
conduct if non-specialist floor members are per- 
mitted to rate specialist units with whom such floor 
members compete for business (e.g., retail broker- 
age).'9 





'7The NYSE staff has indicated that such data 
would include measures of dealer participation, 
quotation spread and price continuity. 


18Mr. Boye’s letter followed publication of notice of 
the NYSE’s original submission of SR-NYSE- 
77-24; he did not comment further on any of the 
five amendments to SR-NYSE-77-24. 


19The NYSE responded to Mr. Boye’s comments 
(as well as certain concerns expressed by the 
Commission staff) in its first four amendments to 
SR-NYSE-77-24 and the November 21, 1978 
comment letter. The NYSE asserted its belief in the 
validity of SPEQ ratings and clarified its internal 
administrative procedures by explaining: (i) 





ill. Commission Findings 


NYSE Rule 103A, predicated upon an opinion sur- 
vey system for evaluating performance of specialist 
units, establishes a non-disciplinary procedure for 
determining whether individual stocks should be 
reallocated in situations where specialist unit per- 
formance is rated substandard. The Commission 
finds that the NYSE pilot program, if responsibly 
conducted, is reasonably calculated to improve 
specialist performance in listed stocks, thereby 
fostering cooperation and coordination with per- 
sons engaged in facilitating transactions in securi- 
ties and, in general, protecting investors and the 
public interest in a manner consistent with the pur- 
poses of the Act. Further, the Commission finds 
that the pilot program is consistent with statutory 
provisions which permit national securities ex- 
changes to regulate the registration of members as 
specialists. 


The Commission believes that approval of the pro- 
posal would permit the NYSE to pursue that objec- 
tive through means which should assure that the 
cancellation of specialist registrations pursuant to 
the procedures of Rule 103A occurs in a manner 
that does not result in unfair discrimination among 
MYSE floor members. The MYSE’s proposal, as 
amended, appears to provide safeguards in the 
administration of the SPEQ program and Rule 
103A proceedings sufficient to address concerns of 
the type expressed by the commentator. 


In particular, the SPEQ is completed quarterly by 
about 130 non-specialist floor members and, from 
this number, groups of approximately twenty-five 





Continued from preceding page 

methods for selecting and instructing non-specialist 
floor members who participate in the evaluation 
program; (ii) the bases for weighting scores on 
certain SPEQ questions more heavily than on 
others; (iii) the qualitative significance attributed to 
various numerical ratings; (iv) the procedures fol- 
lowed in tabulating and providing notice of SPEQ 
results (including supplemental comments sub- 
mitted by participants) to specialists, and opportu- 
nities for consultation with the NYSE staff where 
ratings suggest substandard performance; and (v) 
the techniques for selecting individual stocks in 
which specialist performance is substandard and 
likely to improve with their reallocation to another 
specialist unit. Further, the NYSE disputed the 
usefulness of certain quantitative measures of spe- 
cialist performance by recounting problems experi- 
enced with their usage in the early 1970's. 


each are selected to rate the various specialist 
units. Since the same group does not evaluate a 
particular specialist unit in consecutive quarters, 
achievement of low overall SPEQ ratings for two 
consecutive quarters (the minimum necessary to 
trigger a Rule 103A proceeding) would require 
submission of low aggregate scores by a majority 
of approximately fifty non-specialist floor members. 
The existence of a collusive undertaking on such a 
scale would appear to be difficult to conceal. Fur- 
ther, should a relatively small number of individuals 
within consecutive rating groups register unrea- 
sonably low ratings of a particular specialist unit, 
the resulting abnormal distribution of that unit's 
ratings could serve to identify anti-competitive con- 
duct sufficiently to cause the MPC to refrain from 
instituting a Rule 103A proceeding.?° 


Finally, the NYSE has implemented two additional 
safeguards to detect possible abuses linked to 
SPEQ ratings. First, the NYSE calculates average 
ratings for each specialist unit by category of re- 
spondent (i.e., retail brokers, two-dollar brokers, 
institutional brokers, etc.). This breakdown of the 
data is furnished to each unit and may serve to 
identify situations where the average score of a 
particular group deviated significantly from that of 
other groups rating the specialist unit for the same 
quarter. Second, the NYSE staff tabulates and fur- 
nishes to each specialist unit and the MPC a fre- 
quency distribution of all the ratings received on 
each question according to the level of those rat- 
ings from 1.0 to 5.0. This exercise may help pin- 
point instances where a low average score on a 
particular question is attributable to a small number 
of extremely low scores registered by certain 
members. 


Under Section 6 of the Act, paragraphs (b)(5) and 
(b)(8) respectively require that the rules of a na- 
tional securities exchange not be designed to per- 
mit unfair discrimination between dealers, and not 
impose any burden on competition not necessary 
or appropriate in furtherance of the purposes of the 
Act. Because the NYSE has established proce- 
dures which should enable it to detect and elimi- 





20 As amended, paragraph .10 of Rule 103A states: 


“in connection with any written reply and 
hearing, the [MPC] will consider any informa- 
tion presented by the specialist which tends to 
demonstrate that there is reasonable justifica- 
tion or excuse for the specialist's scores on the 
evaluation questionnaire ... .” 
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nate abuses of its system of specialist evaluation, 
the Commission finds that the NYSE’s proposed 
pilot program, and the procedures for its adminis- 
tration, are not designed to permit unfair discrimi- 
nation between member dealers, and do not ap- 
pear to impose any undue burden on competition. 


As indicated above, the NYSE has designated can- 
cellation of a specialist's registration under Rule 
103A as a non-disciplinary action. The NYSE 
deems such designation appropriate because the 
primary purpose of Rule 103A is to assure adequate 
specialist performance in a particular stock, rather 
than to sanction individual specialists for substand- 
ard performance. Further, the NYSE’s stated pur- 
pose in proposing this rule includes the provision of 
greater flexibility in responding to situations where 
a specialist's conduct may not warrant disciplinary 
action grounded on an alleged violation of NYSE 
Rule 103. The Commission believes the NYSE’s 
designation of Rule 103A as non-disciplinary is ap- 
propriate.2" 





21This designation renders inapplicable certain 
notice and Commission review provisions of the 
Act which pertain to exchange disciplinary pro- 
ceedings, namely, Sections 6(d)(1), 19(d)(1) and 
19(d)(2). Section 6(d)(1) of the Act establishes 
minimum safeguards applicable to exchange disci- 
plinary proceedings which can result in the imposi- 
tion of a disciplinary sanction upon a member or 
associated person. Section 19(d)(1) requires a na- 
tional securities exchange to furnish notice to the 
Commission whenever such exchange imposes 
any “final disciplinary sanction” on any member or 
participant therein. Section 19(d)(2) provides for 
Commission review of such disciplinary sanctions 
on its own motion or upon application by a 
member, person associated with a member or 
other “aggrieved” party. The absence of a right of 
Commission appeal would not, however, preclude 
action by the Commission, pursuant to Sections 
19(c), 19(h) or 21(d) of the Act, to remedy any 
abuses which might develop in the NYSE’s use of 
Rule 103A. Moreover, Commission approval of the 
proposed rule change is limited to its two-year pilot 
program. 


Liability under the federal antitrust laws may attach 
should the NYSE conduct a reallocation proceed- 
ing for reasons other than those which are in fur- 
therance of its legitimate interests under the Act. 
Moreover, NYSE members who conspire to give a 
specialist unwarranted low performance ratings for 
the purpose of precipitating a reallocation pro- 
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In addition, the Commission does not view cancel- 
lation of a specialist’s registration pursuant to Rule 
103A, followed by stock reallocation, as a prohibi- 
tion or limitation in respect of access to services 
offered by the NYSE. Specialist registration is not a 
service rendered by the NYSE to a member who 
qualifies and maintains such specialist registration. 
Finally, Rule 103A does not prevent the affected 
specialist from registering as a competing spe- 
cialist in the stock in which registration has been 
cancelied.22 


Therefore, the Commission finds that the proposed 
rule change is consistent with the requirements of 
the Act and the rules and regulations thereunder 
applicable to national securities exchanges and, in 
particular, the requirements of Sections 6 and 
11(b), and the rules and regulations thereunder. 


IT IS THEREFORE ORDERED, pursuant to Sec- 
tion 19(b)(2) of the Act, that the proposed rule 
change, as amended, be, and it hereby is, ap- 
proved. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15828/May 15, 1979 


NOTICE OF FILING AND EFFECTIVENESS OF 
PROPOSED RULE CHANGE BY THE AMERICAN 
STOCK EXCHANGE, INC. 


File No. SR-Amex-79-5 


The American Stock Exchange, Inc. (the ‘“Amex’’) 
submitted, on May 7, 1979, a proposed rule change 





ceeding may also face liability under the antitrust 
laws. 


22Since we have determined that this matter does 
not involve a limitation on access to services of- 
fered by the NYSE within the meaning of Sections 
6(b)(7) and 19(f) of the Act, it is not necessary to 
resolve whether these provisions would be appli- 
cable to members in another context. 





under Rule 19b-4 to allow recovery against the 
Amex by Amex members, subject to certain condi- 
tions and limitations, for losses by Amex members 
that result from errors or omissions by those Amex 
employees who are responsible for processing and 
handling orders transmitted through the Ex- 
change’s Intermarket Trading System (“ITS”) facil- 
ity. 


The foregoing rule change has become effective, 
pursuant to Section 19(b)(3)(A) of the Securities 
Exchange Act of 1934 (the ‘‘Act’’). At any time 
within sixty days of the filing of such proposed rule 
change, the Commission may summarily abrogate 
such rule change if it appears to the public interest, 
for the protection of investors, or otherwise in fur- 
therance of the purposes of the Securities Ex- 
change Act of 1934. 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
May 14, 1979. Interested persons are invited to 
submit written data, views and arguments con- 
cerning the submission within 21 days from the 
date of publication in the Federal Register. Per- 
sons desiring to make written comments should file 
six copies thereof with the Secretary of the Com- 
mission, Securities and Exchange Commission, 
500 North Capitol Street, Washington, D.C. 20549. 
Reference should be made to File No. SR-Amex- 
79-5. 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the 
proposed rule change which are filed with the 
Commission, and of all written communications re- 
lating to the proposed rule change between the 
Commission and any person, other than those 
which may be withheld from the public in accord- 
ance with the provisions of 5 U.S.C. §552, will be 
available for inspection and copying at the Com- 
mission’s Public Reference Room, 1100 L Street, 
N.W., Washington, D.C. 





'This rule change in no way limits or otherwise af- 
fects the liability of the Amex and its members to 
the investing public, but pertains only to the liability 
of the Amex to its members for the errors of certain 
Amex employees. Similar rules, delineating the lia- 
bility of an exchange to its members for the acts of 
certain exchange employees, are already in effect 
on other exchanges. See, e.g., New York Stock 
Exchange, Inc. Rule 16B(d), and the Chicago 
Board Options Exchange, Inc., Rule 7.11(c). 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Rel. No. 15829/May 16, 1979 


RELIEF FOR CERTAIN WHOLLY-OWNED 
SUBSIDIARIES FROM PORTIONS OF 
ANNUAL AND QUARTERLY REPORTS 
REQUIRED UNDER THE 

SECURITIES EXCHANGE ACT OF 1934 


AGENCY: Securities and Exchange Commission. 
ACTION: Proposed amendments to forms. 


SUMMARY: The Commission proposes amend- 
ments to allow relief from portions of the reporting 
requirements of annual and quarterly reports filed 
with the Commission by an issuer whose equity se- 
curities are owned by a single person which is a 
reporting company under the Securities Exchange 
Act of 1934 (“Exchange Act’). in connection with 
applications for exemption from reporting require- 
ments under section 12(h) of the Exchange Act, the 
Commission has noted that a number of wholly- 
owned subsidiaries with debt securities outstanding 
seek relief from the full reporting requirements im- 
posed under section 12(b) or 15(d) of the Ex- 
change Act. Consequently, in an effort to more 
precisely tailor the reporting requirements to these 
particular companies and to the needs of their in- 
vestors, the Commission is inviting comments on 
proposed amendments to Form 10-K and to Form 
10-Q. 


DATE: Comments must be received on or before 
June 30, 1979. 


ADDRESS: Comments should refer to File No. 
S7-780 and should be submitted in triplicate to 
George A. Fitzsimmons, Secretary, Securities and 
Exchange Commission, 500 North Capitol Street, 
Washington, D.C. 20549. 


FOR FURTHER INFORMATION CONTACT: Paul 
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A. Belvin or Douglas S. Perry (202) 755-1750, Of- 
fice of Disclosure Policy and Proceedings, Division 
of Corporation Finance, Securities and Exchange 
Commission, 500 North Capitol Street, Washing- 
ton, D.C. 20549. 


SUPPLEMENTARY INFORMATION: The Securi- 
ties and Exchange Commission is publishing for 
comment proposed amendments to the General In- 
structions to Form 10-K and to the General Instruc- 
tions to Form 10-Q under the Securities Exchange 
Act of 1934 (the “Exchange Act”) [15 U.S.C. 78a et 
seq., as amended by Pub. L. No. 94-29 (June 4, 
1975)]. Form 10-K is used for annual reports to the 
Commission pursuant to section 13 or 15(d) of the 
Exchange Act where no other report is prescribed. 
Form 10-Q is used for quarterly reports to the 
Commission under section 13 or 15(d) of the Ex- 
change Act, filed pursuant to Rule 13a-13 or Rule 
15d-13. 


If adopted, these proposals would allow omission 
of certain disclosure items in Form 10-Q reports 
and both omission of and revisions to various dis- 
closure items in Form 10-K reports filed by an is- 
suer whose equity securities are owned by a single 
parent which is a reporting company under the Ex- 
change Act. 


BACKGROUND AND DISCUSSION 


In connection with applications for exemption from 
reporting requirements under section 12(h) of the 
Exchange Act, the Commission has noted that a 
number of wholly-owned subsidiaries with debt se- 
curities outstanding seek relief from the full report- 
ing requirements imposed under section 12(b) or 
15(d) of the Exchange Act. Although the Commis- 
sion is concerned with maintaining adequate public 
information regarding those wholly-owned sub- 
sidiaries who incur the reporting obligations of the 
Exchange Act, it appears that some of the time re- 
quirements of Form 10-K and Form 10-Q are not 
necessary in the public interest or the protection of 
investors. 


In an effort to more precisely tailor the reporting re- 
quirements to these particular companies and to 
the needs of their investors, the Commission is in- 
viting comments on proposed amendments to Form 
10-K and to Form 10-Q. In proposing the amend- 
ments to Form 10-Q and Form 10-K, the Commis- 
sion has attempted to isolate that information about 
a wholly-owned subsidiary of a reporting company 
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which is either inapplicable to a company with only 
debt securities outstanding or is immaterial to 
debtholders generally, or which would appear in 
the notes to the financial statements of the sub- 
sidiary. In an effort to insure that adequate and 
complete information is available concerning debt 
issuers, the Commission is interested in receiving 
comments not only regarding the substance of 
specific proposals, but also regarding possible 
criteria for conditioning the availability of such relief 
to wholly-owned subsidiaries of reporting com- 
panies. Specifically, should the subject relief be 
conditioned on a requirement that both the wholly 
owned subsidiary and its reporting parent meet the 
following financial responsibility tests, as set forth 
in Form S-7: 


(1) The registrant and its subsidiaries 
have not during the past thirty-six calen- 
dar months defaulted in the payment of 
any dividend or similar fund installment 
on preferred stock, or installment on any 
indebtedness for borrowed money, or in 
the payment of rentals under long term 
leases; and 


(2) the registrant and its consolidated 
subsidiaries [have] a net income, after 
taxes, but before extraordinary items and 
cumulative effect of a change in ac- 
counting principle net of tax effect, of at 
least $250,000 for three of the last four 
fiscal years, including the most recent 
fiscal years. 


The Commission is also interested in suggestions 
for other tests regarding matters such as earnings 
or assets on which it would be appropriate to con- 
dition the subject relief for wholly-owned sub- 
sidiaries. 


FORM 10-Q 


The proposed revisions to Form 10-Q would delete 
the following items of Part Il of Form 10-Q as to a 
wholly-owned subsidiary whose parent is a report- 
ing company: Item 5, Increase in Amount Out- 
standing of Securities or Indebtedness; Item 6, De- 
crease in Amount Outstanding of Securities or In- 
debtedness; and Item 7, Submission of Matters to a 
Vote of Security Holders. 





FORM 10-K 


The first of the proposed revisions to Form 10-K 
would provide that a wholly-owned subsidiary of a 
reporting company may omit certain otherwise re- 
quired information if certain specified information is 
provided. The information to be provided is as fol- 
lows: 


(1) an indication of the number of hol- 
ders of record of each class of securities 
of the registrant subject to the reporting 
provisions of Section 13 or 15(d) of the 
Exchange Act; and 


(2) a management's narrative analysis of 
the results of operations explaining the 
reasons for material changes in the 
amount of revenue and expense items 
between the most recent fiscal year pre- 
sented and the fiscal year immediately 
preceding it. Explanations of material 
changes should include, but not be lim- 
ited to, changes in the various elements 
which determine revenue and expense 
levels such as unit sales volume, prices 
charged and paid, production levels, 
production costs variances, labor costs 
and discretionary spending programs. In 
addition, the analysis should include an 
explanation of the effect of any changes 
in accounting principles and practices or 
in the method of their application that 
have a material effect on net income as 
reported. 


The information called for by the following items 
otherwise required by the form may then be omit- 
ted: Item 2, Summary of Operations;' Item 4, Par- 
ents and Subsidiaries; Item 6, Increases and De- 
creases in Outstanding Indebtedness; Item 9, Ap- 
proximate Number of Equity Security Holders; Item 
10, Submission of Matters to a Vote of Security 
Holders; Item 11, Indemnification of Directors and 
Officers; Item 13, Security Ownership of Certain 
Beneficial Owners and Management; and Item 14, 
Directors and Executive Officers of the Registrant. 





1lt should be noted that omission of Item 2, Sum- 
mary of Operations, does not affect the financial 
statements requirement of Item 12. 


By waiving the Form 10-K Item 2 requirement to 
furnish a summary of operations, the management 
discussion and analysis required by Guide 22 also 
would be waived. Consequently, a management's 
discussion similar to that requested in Form 10-Q 
has been inserted in lieu thereof. The Commission 
specifically invites comments as to whether or not 
substitution of the proposed management discus- 
sion for the Guide 22 management discussion 
would be beneficial to such registrants and con- 
sistent with the public interest and protection of in- 
vestors. 


During the processing of certain applications under 
section 12(h), suggestions have been made to the 
Commission that a wholly-owned subsidiary of a 
reporting company should also be allowed flexibility 
with respect to the descriptions called for by Form 
10-K Item 1, Business, and by Form 10-K Item 3, 
Properties. The Commission is aware that there 
are a number of reporting companies which are 
wholly-owned subsidiaries of another reporting 
company; furthermore, the Commission is aware 
that many of these companies may feel that the 
Description of Business and Description of Prop- 
erties items require disclosure beyond what is rea- 
sonable for a wholly-owned subsidiary. The Com- 
mission, therefore, is inviting comments on an ad- 
ditional revision to Form 10-K which would specify 
that for Item 1, Business, an issuer which is a 
wholly-owned subsidiary of a reporting company 
need only furnish a brief description of the business 
done by the issuer and its subsidiaries during the 
most recent fiscal year which will, in the opinion of 
management, indicate the general nature and 
scope of the business of the issuer and its sub- 
sidiaries, and, for Item 3, Properties, such issuer 
need only furnish a brief description of the material 
properties of the issuer and its subsidiaries to the 
extent, in the opinion of management, necessary to 
an understanding of the business done by the is- 
suer and its subsidiaries. The Commission specif- 
ically invites comments on whether these revisions 
to Item 1, Business, and Item 3, Properties, apart 
from the other proposed revisions to Form 10-K, 
would relieve such registrants of reporting burdens 
consistent with the public interest and protection of 
investors. 


The Commission notes that this revision to Form 
10-K would not expressly require disclosure of any 
of the matters specifically enumerated in Form 
10-K Items 1 and 3, such as the five year segment 
discussion required in Item 1 and the oil and gas 
reserve information required in Item 3 for those 
subsidiaries with significant oil and gas operations; 
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consequently, the Commission specifically invites 
comments on the appropriateness of this approach 
as to wholly-owned subsidiaries. 


The Commission also specifically invites comments 
as to the appropriateness and need for retaining 
Form 10-Q Item 4 and Form 10-K Item 8-both 
dealing with Defaults Upon Senior Securities-as 
narrative-disclosure requirements for the subject 
wholly-owned subsidiaries. Although such default 
information also is required in the Form 10-Q by 
Instruction 4(a)(3) therein and in the Form 10-K in 
the notes to the financial statements, the Commis- 
sion is concerned that omitting the specific 
narrative-disclosure Items might cause confusion 
and be misleading as to the required response to 
financial statement instructions. 


PROPOSED AMENDMENTS 


It is proposed to amend 17 CFR Chapter II as fol- 
lows: 


1. Section 249.308a is proposed to be amended by 
amending the General Instructions as follows: 
249.308a Form 10-Q, for quarterly reports under 
section 13 or 15(d) of the Securities Exchange Act 
of 1934. 


GENERAL INSTRUCTIONS 


g. Omission of Information by Certain Wholly- 
Owned Subsidiaries. 


If, at the time of filing its report on Form 10-Q, all of 
the issuer's equity securities are owned by a single 
person which is a reporting company under the Act 
and has filed all the material required to be filed 
pursuant to section 13, 14 or 15(d) thereof, as ap- 
plicable, then the information called for in the fol- 
lowing Part Il Items may be omitted: Item 5, In- 
crease in Amount Outstanding of Securities or In- 
debtedness; Item 6, Decrease in Amount Out- 
standing of Securities or Indebtedness; and Item 7, 
Submission of Matters to a Vote of Security Hol- 
ders. 


* 
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2. Section 249.310 is proposed to be amended by 
amending the General Instructions as follows: 

§ 249.310 Form 10-K, annual report pursuant to 
section 13 or 15(d) of the Securities Exchange Act 
of 1934. 


* 


K. Omission of Information by Certain Wholly- 
Owned Subsidiaries. 


If, at the time of filing its report on Form 10-K, all of 
the issuer’s equity securities are owned by a single 
person which is a reporting company under the Act 
and has filed all the material required to be filled 
pursuant to section 13, 14 or 15(b) thereof, as ap- 
plicable, such issuer may omit certain otherwise 
required items hereunder if certain specified infor- 
mation is provided. The information to be provided 
is as follows: 


(1) an indication of the number of holders of record 
of each class of securities of the registrant subject 
to the reporting provisions of section 13 or 15(d) of 
the Act; and 


(2) a management's narrative analysis of the re- 
sults of operations explaining the reasons for mate- 
rial changes in the amount of revenue and expense 
items between the most recent fiscal year pre- 
sented and the fiscal year immediately preceding it. 
Explanations of material changes should include, 
but not be limited to, changes in the various ele- 
ments which determine revenue and expense 
levels such as unit sales, volume, prices charged 
and paid, production levels, production cost var- 
iances, labor costs and discretionary spending pro- 
grams. In addition, the analysis should include an 
explanation of the effect of any changes in ac- 
counting principles and practices or in the method 
of their application that have a material effect on 
net income as reported. 


The information called for by the following other- 
wise required items may then be omitted: Item 2, 
Summary of Operations; Item 4, Parents and Sub- 
sidiaries; Item 6, Increases and Decreases in Out- 
standing Securities and Indebtedness; Item 9, Ap- 
proximate Number of Equity Security Holders; Item 
10, Submission of Matters to a Vote of Security 
Holders; Item 11, Indemnification of Directors and 
Officers; Item 13, Security Ownership of Certain 
Beneficial Owners and Management; and Item 14, 
Directors and Executive Officers of the Registrant. 





The issuer shall include the name of its parent in 
connection with the description of its business. 


In response to Item 1, Business, such issuer need 
furnish only a brief description of the business done 
by the issuer and its subsidiaries during the most 
recent fiscal year which will, in the opinion of man- 
agement, indicate the general nature and scope of 
the business of the issuer and its subsidiaries, and 
in response to Item 3, Properties, such issuer need 
furnish only a brief description of the material prop- 
erties of the issuer and its subsidiaries to the ex- 
tent, in the opinion of management, necessary to 
an understanding of the business done by the is- 
suer and its subsidiaries. 


* * 


(Secs. 13, 15(d), 23(a), 48 Stat. 894, 895, 901; sec. 
203(a), 49 Stat. 704; secs. 3, 8, 49 Stat. 1377, 
1379; Secs. 4, 6, 78 Stat. 569, 570-574; sec. 2, 82 
Stat. 454; secs. 1, 2, 84 Stat. 1497; secs. 10, 18, 
89 Stat. 119, 155; sec. 308(b), 90 Stat. 57; secs. 
202, 203, 204, 91 Stat. 1494, 1498, 1499, 1500; 15 
U.S.C. 780, 780(d), 78w(a)] 


STATUTORY AUTHORITY 


The amendments to Form 10-K and to Form 10-Q 
are proposed pursuant to sections 13, 15(d) and 
23(a) of the Exchange Act. 

In light of section 23(a)(2) of the Exchange Act, the 
Commission specifically invites comments as to 
any competitive impact of any changes in the dis- 
closure requirement. 


By the Commission. 


George A. Fitzsimmons 
Secretary. 





SECURITIES EXCHANGE ACT OF 1934 
Rel. 15830/May 16, 1979 


An order has been issued granting the application 
of the American Stock Exchange, Inc. to strike the 
common stock (par value $1) of POLYCHROME 
CORPORATION from listing and registration 
thereon. 


SECURITIES EXCHANGE ACT OF 1934 
Rel. No. 15831/May 17, 1979 


An order has been issued granting the application 
of the American Stock Exchange, Inc. to strike the 
common shares (no par value) of REVENUE 
PROPERTIES COMPANY LIMITED from listing 
and registration thereon. 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 15832/May 17, 1979 


In the Matter of 


MIDWEST STOCK EXCHANGE, 
INCORPORATED 

120 South LaSalle Street 
Chicago, Illinois 60603 


(SR-MSE-79-13) 


NOTICE OF FILING OF PROPOSED RULE 
CHANGE AND ORDER APPROVING PROPOSED 
RULE CHANGE 


Pursuant to Section 19(b)(1) of the Securities Ex- 
change Act of 1934, 15 U.S.C. 78(s)(b)(1) (the 
“Act’) notice is hereby given that on May 17, 1979, 
the Midwest Stock Exchange, Incorporated 
(“MSE”) filed with the Commission copies of a pro- 
posed rule change which amends MSE Rule 2, Ar- 
ticle XLVI. The proposed rule change would pro- 
hibit all broker-dealers from placing proprietary or- 
ders on the order book official’s book. Under cur- 
rent MSE rules only the proprietary orders of MSE 
members are prohibited from being placed on the 
book. 


Publication of notice of the proposed rule change is 
expected to be made in the Federal Register dur- 
ing the week of May 21, 1979. Interested persons 
are invited to submit written data, views and argu- 
ments concerning the proposed rule change within 
21 days from the date of publication of the submis- 
sion in the Federal Register. Persons desiring to 
make written comments should file six copies 
thereof with the Secretary of the Commission, Se- 
curities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. Reference 
should be made to File No. SR-79-13. 


Copies of the submission, all subsequent amend- 
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ments, all written statements with respect to the 
proposed rule change which are filed with the 
Commission, and of all written communications re- 
lating to the proposed rule change between the 
Commission and any person, other than those 
which may be withheld from the public in accord- 
ance with the provisions of 5 U.S.C. §552 will be 
available for inspection and copying at the Com- 
mission’s Public Reference Room, 1100 L Street, 
N.W., Washington, D.C. 


The Commission finds that the proposed rule 
change is consistent with the requirements of the 
Act and the rules and regulations thereunder appli- 
cable to national securities exchanges and in par- 
ticular, the requirements of Section 6 and the rules 
and regulations thereunder. 


In particular, the Commission finds that the pro- 
posed rule change which would preclude non- 
member broker-dealers, in addition to MSE mem- 
bers, from gaining priority afforded to limit orders 
placed on an order book official’s book is consist- 
ent with the protection of investors, as set forth in 
Section 6 of the Act. 


The Commission finds good cause for approving 
the proposed rule change prior to the thirtieth day 


after the date of publication of notice of filing 
thereof. Since the MSE trading floor is now con- 
tiguous with the floor of the Chicago Board Options 
Exchange, Incorporated (“CBOE”),’ the Commis- 
sion believes it is important for the two options ex- 
changes to remain distinct. This rule proposal will 
ensure that the CBOE members will not take ad- 
vantage of the time and place advantage of being 
on the MSE floor by placing orders on the book of a 
MSE order book official and thereby obtain priority 
which is afforded public limit orders placed on the 
MSE book. 


In addition, the Commission notes that the CBOE 
filed, on December 22, 1976, a similar rule pro- 
posal on which the public and interested persons, 
have had the opportunity to comment. Notice of 
that proposed rule change, together with its terms 
of substance, was given by publication of a Com- 
mission Release (Securities Exchange Act Release 
No. 13159 (January 13, 1977) and by publication in 
the Federal Register (42 FR 3909 (January 21, 
1977)). All written statements with respect to that 


proposed rule change which were filed with the 
Commission and all written communications relat- 
ing to the proposed rule change between the 
Commission and any person were considered and 
were made available to the public at the Commis- 
sion’s Public Reference Room. The Commission 
approved the proposed rule change on April 18, 
1978.2 


IT IS THEREFORE ORDERED, pursuant to Sec- 
tion 19(b)(2) of the Act, that the proposed rule 
change referenced above be, and it hereby is, ap- 
proved. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








PUBLIC UTILITY HOLDING COMPANY 
ACT OF 1935 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Rel. No. 21046/May 11, 1979 


In the Matter of 


CENTRAL AND SOUTHWEST FUELS, INC. 
P.O. Box 10773 
Golden, Colorado 80401 


CENTRAL POWER AND LIGHT COMPANY 
P.O. Box 2121 
Corpus Christi, Texas 78403 





1See Securities Exchange Act Release No. 15761 
(April 24, 1979), 17 SEC Docket 356 (May 9, 
1979). 
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2See Securities Exchange Act Release No. 14677 
(April 18, 1978), 14 SEC Docket 828 (May 2, 
1978). 





PUBLIC SERVICE COMPANY OF OKLAHOMA 
ASH CREEK MINING COMPANY 

P.O. Box 201 

Tulsa, Oklahoma 74102 


SOUTHWESTERN ELECTRIC POWER 
COMPANY 

P.O. Box 21106 

Shreveport, Louisiana 71156 


WEST TEXAS UTILITIES COMPANY 
P.O. Box 841 
Abilene, Texas 79604 


(70-6235) 


NOTICE OF PROPOSED INCREASE IN FUEL 
EXPLORATION AND DEVELOPMENT BUDGET; 
ORDER AUTHORIZING PARTIAL INCREASE 


NOTICE IS HEREBY GIVEN that Central Power 
and Light Company (“CPL”), Public Service Com- 
pany of Oklahoma (“PSO”), Southwestern Electric 
Power Company (“SWEPCO”) and West Texas 
Utilities Company (“WTU”), each an electric utility 
subsidiary company of Central and South 
WestCorporation, a registered holding company, 
together with Central and South West Fuels, Inc. 
(‘CSWF’’), a fuel subsidiary of CPL, PSO, 
SWEPCO and WTU, and Ash Creek Mining Com- 
pany (‘Ash Creek’), a mining subsidiary of PSO, 
have filed with this Commission a post-effective 
amendment to their application-declaration pre- 
viously filed and amended in this matter pursuant 
to the Public Utility Holding Company Act of 1935 
(‘Act’), designating Sections 9(a), 10, 12 and 13 of 
the Act and Rules 90-95 promulgated thereunder 
as applicable to the proposed transaction. All in- 
terested persons are referred to the application- 
declaration, as amended by said post-effective 
amendment, which is summarized below, for a 
complete statement of the proposed transaction. 


By orders dated December 29, 1978, and March 
30, 1979 (HCAR Nos. 20864 and 20983), 
applicants-declarants were authorized fuel explo- 
ration development budgets for the three month 
period ending March 31, 1979, and the two month 
period ending May 31, 1979, respectively. CPL’s 
authorizations were $1,350,000 for the first period 
and $900,000 for the second period, said amounts 
being a part of a total request by CPL of 
$6,750,000 for oil and gas exploration and de- 


velopment activities for the 15-month period ending 
March 31, 1980. Such amount was to be expended 
in connection with the Haas-McNeil-Wilson venture 
described in File No. 70-5769. 


By post-effective amendment it is now requested 
that CPL’s budget authorization for the 15-month 
period ending March 31, 1980, be increased to 
$11,172,600 for oil and gas exploration and de- 
velopment in connection with the Haas-McNeil- 
Wilson venture. Of such increased amount, 
$3,010,000 is required for expenditures, primarily 
for equipment which has now become available, 
during the current temporary authorization period 
expiring May 31, 1979, an amount exceeding by 
$2,110,000 the present authorization for said 
period. It is stated that the reason for the proposed 
increase is the substantially greater than antici- 
pated success in the venture, which success has 
caused management to increase its proposed out- 
lays for the period April 1 through December 31, 
1979, as follows (the figures reflect CPL’s share of 
joint venture expenditures): 


Drilling on two prospects 

Gathering system expenditures 

Geological and geophysical testing 
on six other prospects 

Lease acquisitions 

Other drilling and testing and 
construction of pipelines and 
related facilities 

Total 


$5,310,000 
675,000 


237,600 
540,000 


1,710,000 
$8,472,600 


The $8,472,600 now budgeted for the period April 1 
through December 31, 1979, together with the 
$1,350,000 previously authorized for the period 
January 1 through March 31, 1979, and a budget of 
$1,350,000 for the period January 1 through March 
31, 1980, equals the $11,172,600 budget authori- 
zation sought for the 15-month period ending 
March 31, 1980. 


The additional fees and expenses to be incurred in 
connection with the proposed transaction will be 
supplied by amendment. It is stated that no state 
commission and no federal commission, other than 
this Commission, has jurisdiction over the pro- 
posed transaction. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than June 7, 1979, request in 
writing that a hearing be held on such matter, stat- 
ing the nature of his interest, the reasons for such 
request, and the issues of fact or law raised by said 
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application-declaration, as amended by said post- 
effective amendment, which he desires to con- 
trovert; or he may request that he be notified if the 
Commission should order a hearing thereon. 


Any such request should be addressed: Secretary, 
Securities and Exchange Commission, Washing- 
ton, D.C. 20549. A copy of such request should be 
served personally or by mail upon the applicants- 
declarants at the above-stated addresses, and 
proof of service (by affidavit or, in case of an attor- 
ney at law, by certificate) should be filed with the 
request. At any time after said date, the 
application-declaration, as amended by said post- 
effective amendment or as it may be further 
amended, may be granted and permitted to be- 
come effective as provided in Rule 23 of the Gen- 
eral Rules and Regulations promulgated under the 
Act, or the Commission may grant exemption from 
such rules as provided in Rules 20(a) and 100 
thereof or take such other action as it may deem 
appropriate. Persons who request a hearing or ad- 
vice as to whether a hearing is ordered will receive 
any notices and orders issued in this matter, in- 
cluding the date of the hearing (if ordered) and any 
postponements thereof. 


It appearing that the application-declaration, as 
amended by said post-effective amendment, in- 
sofar as it proposes an increase in CPL’s fuel ex- 
ploration and development budget to $3,010,000 
for the period from the date hereof through May 31, 
1979, should be granted and permitted to become 
effective forthwith: 


IT IS ORDERED, that the application-declaration, 
as amended by said post-effective amendment, re- 
garding the proposed increase in CPL’s fuel explo- 
ration and development budget to $3,010,000 from 
the date hereof through May 31, 1979, be, and it 
hereby is, granted and permitted to become effec- 
tive forthwith, subject to the terms and conditions 
prescribed in Rule 24 under the Act, except that 
certificates thereunder shall be filed quarterly. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 21047/May 15, 1979 


In the Matter of 


ALEGHENY POWER SYSTEM, INC. 
New York, New York 


(70-6281) 


ORDER AUTHORIZING PROPOSAL BY HOLDING 
COMPANY TO BECOME BONDED AS SURETY 
OF PUBLIC UTILITY SUBSIDIARY COMPANY 


Allegheny Power System, Inc. (‘‘Allegheny’’), a 
registered holding company, has filed a declaration 
with this Commission pursuant to Sections 12(b) 
and 12(f) of the Public Utility Holding Company Act 
of 1935 (‘Act’), regarding the following proposed 
transaction. 


Allegheny proposes to become bonded as surety to 
the State of West Virginia in such amount as shall 
be determined by the West Virginia Public Service 
Commission (“WVPSC’”) for prompt refund by Al- 
legheny’s wholly owned subsidiary, Monongahela 
Power Company (“Monongahela”), of all amounts 
Monongahela, under certain tariffs filed with the 
WVPSC on December 18, 1978, may collect or re- 
ceive in excess of such rates and charges as may 
be finally fixed by the WVPSC, plus interest at such 
annual rate as the WVPSC may determine by order 
to be necessary and appropriate. The purpose of 
the proposed transaction is to enable Monon- 
gahela, as permitted by West Virginia law, to begin 
applying the new increased rates prior to comple- 
tion of the WVPSC’s investigation, hearing and de- 
cision with respect thereto. It is expected that the 
amount of the bond will not exceed $31,000,000, 
which is the estimated additional annual revenue 
that the new rates will provide. In the event the 
amount of the bond ordered by the WVPSC should 
exceed that amount, Allegheny will not execute the 
same until it has filed a post-effective amendment 
hereto, and the Commission has issued a further 
order with respect thereto. 


The fees and expenses incurred by Allegheny in 
connection with the proposed transaction are esti- 
mated at $2,200, including legal fees. The declara- 
tion states that no state commission and no federal 
commission, other than this Commission has juris- 
diction over the proposed transaction. 





Due notice of the filing of said declaration has been 
given in the manner prescribed in Rule 23 promul- 
gated under the Act (HCAR No. 20985), and no 
hearing has been requested of or ordered by the 
Commission. Upon the basis of the facts in the rec- 
ord, it is hereby found that the applicable standards 
of the Act and the rules thereunder are satisfied 
and that no adverse findings are necessary; and 
that is appropriate in the public interest and in the 
interest of investors and consumers that said dec- 
laration be permitted to become effective: 


IT IS ORDERED, pursuant to the applicable provi- 
sions of the Act and rules thereunder, that said 
declaration be, and it hereby is, permitted to be- 
come effective forthwith, subject to the terms and 
conditions prescribed in Rule 24 promulgated 
under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Rel. No. 21048/May 16, 1979 


In the Matter of 


INDIANA & MICHIGAN ELECTRIC COMPANY 
Fort Wayne, Indiana 


(70-6060) 


ORDER AUTHORIZING TRANSACTION CON- 
CERNING POLLUTION CONTROL FACILITIES 


Indiana & Michigan Electric Company (“l&M’’), an 
electric utility subsidiary of American Electric 
Power Company, Inc., a registered holding com- 
pany, has filed with this Commission a post- 
effective amendment to its application-declaration 
previously filed and amended in this matter pur- 
suant to Sections 9(a), 10 and 12(d) of the Public 
Utility Holding Company Act of 1935 (“Act”) and 
Rule 44(b)(3) promulgated thereunder concerning 
the following proposed transaction. 


By order dated November 9, 1977 (HCAR No. 
20251), 1&M was authorized to enter into an 
agreement of sale (“Agreement”) with the City of 
Sullivan, Indiana (‘City’) concerning the financing 
of pollution control facilities (‘Facilities’) at |&M’s 
Breed Plant. Under the Agreement the City is to 
issue and sell its pollution control revenue bonds 
(“Revenue Bonds’), in one or more series, the pro- 
ceeds from which sales are to be deposited by the 
City with the trustee (‘Trustee’) under the inden- 
ture entered into between the City and Trustee 
(‘Indenture’) pursuant to which the Revenue 
Bonds are issued and secured. The proceeds will 
then be applied to the payment of the costs of con- 
struction of the Facilities. |&M conveyed to the City 
the equipment previously constructed related to the 
Facilities, subject to the lien of its first mortgage. 
The Agreement provides for the sale of the 
Facilities to 1&M, the payment by 1&M of the pur- 
chase price of the Facilites in semi-annual install- 
ments over a term of years and the assignment and 
pledge to the Trustee of the City’s interest in, and 
monies receivable by the City under, the Agree- 
ment. 


The Agreement also provides that each installment 
of the purchase price of the Facilities will be in such 
amount (together with other monies held by the 
Trustee for that purpose) as will enable the City to 
pay, when due: (i) the interest on the Revenue 
Bonds; (ii) the principal amount of the Revenue 
Bonds payable at the time of their stated maturities; 
and (iii) all amounts payable in connection with any 
mandatory redemption of the Bonds. I&M is also 
obligated to pay the fees and charges of the Trus- 
tee, as well as certain administrative expenses of 
the City. 1&M may prepay the purchase price of the 
Facilities (i) by paying, under certain conditions, 
amounts sufficient to redeem all Revenue Bonds 
then outstanding and all other amounts payable 
under the Indenture, or (ii) at any time by deposit- 
ing in the Indenture’s bond fund or delivering to the 
Trustee amounts sufficient to provide for the re- 
lease of the Indenture. Upon prepayment, |&M may 
terminate the Agreement. 


By post-effective amendment it is stated that the 
City proposes to issue and sell up to $20,000,000 
principal amount of Revenue Bonds (‘Series B 
Revenue Bonds”) in addition to the $25,000,000 
principal amount of Revenue Bonds previously is- 
sued and sold. The Series B Revenue Bonds will 
be issued pursuant to the Indenture and a first 
supplemental indenture, which provide that the 
proceeds from the sale will be deposited by the 
City with the Trustee and applied to the payment of 
the costs of construction of the Facilities. 
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It is contemplated that the Series B Revenue 
Bonds will be dated May 1, 1979, and will be sold 
by the City to E. F. Hutton & Company, Inc. (the 
“Underwriter’), at a price of 98.7% of their principal 
amount and resold by the Underwriter to the public 
at 100% of their principal amount. Of the 
$20,000,000 principal amount of Series B Revenue 
Bonds, $7,000,000 principal amount will mature 
May 1, 2004, will bear interest payable semi- 
annually at the rate of 7-3/8% per annum and will 
not be subject to redemption through operation of a 
sinking fund. The remaining $13,000,000 principal 
amount will mature May 1, 2009, will bear interest 
payable semi-annually at the rate af 72% per 
annum and will be subject to redemption through 
operation of a sinking fund providing for redemption 
at par plus accrued interest on May 1 in the years 
and amounts as follows: 


Year 


2000 
2001 
2002 
2003 
2004 
2005 
2006 
2007 
2008 


Amount 


260,000 
260,000 
260,000 
260,000 
260,000 
520,000 
520,000 
1,040,000 
1,820,000 


The Series B Revenue Bonds of each maturity are 
also subject to redemption before maturity on or 
after May 1, 1989, in whole at any time or in part on 
any interest payment date at the following redemp- 
tion prices plus accrued interest to the redemption 
date: 


Redemption Dates 
(Dates Inclusive) 


May 1, 1989 to April 30, 1990 
May 1, 1990 to April 30, 1991 
May 1, 1991 to April 30, 1992 
May 1, 1992 to April 30, 1993 
May 1, 1993 to April 30, 1994 
May 1, 1994 to April 30, 1995 
May 1, 1995 and thereafter 


Redemption 
Price 


103% 
102% 
102 
101% 
101 
100% 
100 





The effective interest cost of the Series B Revenue 
Bonds is approximately 7.60% per annum. 


The fees and expenses to be incurred by 1&M in 
connection with the proposed transaction are esti- 
mated at $31,000, including legal fees of $30,000. 
The Michigan Public Service Commission and the 
Public Service Commission of Indiana have au- 


604/SEC DOCKET 


thorized the proposed transaction. No other state 
commission and no federal commission, other than 
this Commission, has jurisdiction over the pro- 
posed transaction. 


Upon the basis of the facts in the record, it is 
hereby found that the applicable standards of the 
Act and the rules thereunder are satisfied and that 
no adverse findings are necessary; and that it is 
appropriate in the public interest and in the interest 
of investors and consumers that said application- 
declaration, as amended by said post-effective 
amendment, be granted and permitted to become 
effective: 


IT iS ORDERED, pursuant to the applicable provi- 
sions of the Act and rules thereunder, that said 
application-declaration, as amended by said post- 
effective amendment, be, and it hereby is, granted 
and permitted to become effective forthwith, sub- 
ject to the terms and conditions prescribed in Rule 
24 promulgated under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Rel. No. 21049/May 16, 1979 


In the Matter of 
PUBLIC SERVICE COMPANY OF 


OKLAHOMA 
Tulsa, Oklahoma 


ASH CREEK MINING COMPANY 

Tulsa, Oklahoma 

(70-5868) 

SUPPLEMENTAL ORDER EXTENDING EXISTING 


AUTHORIZATION OF A SUBSIDIARY TO MAKE 
SHORT-TERM LOANS TO ITS SUBSIDIARY FOR 





THE PURPOSE OF MAINTENANCE AND AD- 
MINISTRATION OF SUCH SUBSIDIARY 


Public Service Company of Oklahoma (“PSO”), an 
electric utility subsidiary of Central and South West 
Corporation (“CSW”), a registered holding com- 
pany, and Ash Creek Mining Company (‘‘Ash 
Creek”), a subsidiary mining company of PSO, 
have filed with this Commission a post-effective 
amendment to their application-declaration, as pre- 
viously filed and amended in this matter pursuant 
to Sections 6, 7, 9(a), 10 and 12 of the the Public 
Utility Holding Company Act of 1935 (‘Act’) and 
Rules 43 and 45 promulgated thereunder regarding 
the following proposed transaction. 


By order dated November 30, 1976 (HCAR No. 
19777), PSO was authorized to organize and ac- 
quire all of the authorized common stock of a new 
coal mining subsidiary corporation, Ash Creek. 
PSO was also authorized to transfer to Ash Creek 
all of its existing coal interests in exchange for Ash 
Creek’s common stock in an aggregate par value 
equal to PSO’s capital costs relating to the coal 
interests. Pursuant to this authorization, PSO 
transferred to Ash Creek properties having a cost 
basis of $3,839,040 in return for 383,904 shares of 
common stock, par value $10 per share, of Ash 
Creek. Additional properties have not yet been 
transferred and remain in PSO ownership. PSO 
also was authorized to make through December 
31, 1977 short-term loans to Ash Creek, via either 
open account advances or evidence by notes, in an 
aggregate amount not to exceed $12,500,000 at 
any time outstanding, to finance Ash Creek’s fuel 
programs. That authorization has subsequently 
been extended pursuant to supplemental orders 
(HCAR Nos. 20329, 20414, 20476, 20505, 20568, 
20646, 20710, 20754, 20863, 20926, and 20975). 


PSO now requests supplemental authority to fi- 
nance, through loans from PSO to Ash Creek, 
costs for the maintenance of Ash Creek as well as 
for related administrative costs. The terms of such 
loans are to be unchanged from previous orders of 
this Commission except that they will be in an 
aggregate principal amount at any time outstanding 
not to exceed $1,250,000 (including $1,000,000 of 
such loans currently outstanding and $250,000 to 
cover the budget described herein) and that they 
will mature not later than December 31, 1979. 


The reason for such loans is the continued and in- 
definite suspension of mining operations at Ash 
Creek, pending the securing of permission from the 
Wyoming Department of Environment Quality for 


coal trucks to use the state highway serving Ash 
Creek’s proposed coal outloading facility for PSO 
mine No. 1 near Sheridan, Wyoming, and the 
availability of federal coal leasing on PSO’s States 
Ranch property. Accordingly, Ash Creek has not 
budgeted expenditures for further coal exploration 
and mine development activities or for construction 
of a coal outloading facility. Expenditures are 
needed, however, for maintenance, and adminis- 
trative costs required to maintain the interests of 
Ash Creek and PSO. 


Ash Creek and PSO intend to hold part or all of 
said interests until any of several options become 
available: (a) the interests can be sold or otherwise 
transferred to nonaffiliates of PSO or Ash Creek; 
(b) the environmental and transportation difficulties 
have been resolved to the point where further de- 
velopment would become economically feasible or 
(c) PSO and/or Ash Creek would become able, 
either on their own or through joint ventures, eco- 
nomically to pursue federal coal leasing programs 
in the area. 


Ash Creek will report to the Commission, to the 
extent required by Rule 24 promulgated under the 
Act, on interests acquired and disposed of, opera- 
tions undertaken and expenditures made pursuant 
to the extended authorization herein requested. 


No state commission and no federal commission, 
other than this Commission, has jurisdiction over 
the proposed transaction. Fees and expenses to be 
incurred in connection with the proposed transac- 
tion are estimated at $200. 


Upon the baiss of the facts in the record, it is 
hereby found that the applicable standards of the 
Act and the rules thereunder are satisfied and that 
no adverse findings are necessary; and that it is 
appropriate in the public interest and in the interest 
of investors and consumers that the application- 
declaration, as further amended by said post- 
effective amendment, be granted and permitted to 
become effective: 


IT IS ORDERED, pursuant to the applicable provi- 
sions of the Act and rules thereunder that Ash 
Creek be permitted to make short-term borrowings 
from PSO to the extent of an aggregate amount not 
to exceed $1,250,000 until December 31, 1979, 
and to expend such funds in maintenance and ad- 
ministrative costs, effective forthwith, subject to the 
proviso that any interest thereby acquired or de- 
veloped be for the sole purpose of providing for the 
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fuel needs of Northeastern plants #’s 3 and 4 and 
subject further to the proviso that no transfers to 
Ash Creek of the coal interests remaining in PSO 
be made during this extension period. 


IT IS FURTHER ORDERED that jurisdiction be, 
and it hereby is, reserved with respect to the price 
of coal sold by Ash Creek to PSO and to all other 
aspects of the application-declaration, as now 
amended, not specifically ordered herein. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY 
ACT OF 1935 
Rel. No. 21050/May 17, 1979 


In the Matter of 


AMERICAN ELECTRIC POWER COMPANY, INC. 
2 Broadway 

New York, NY 10004 

(70-6312) 


NOTICE OF PROPOSAL THAT HOLDING COM- 
PANY ACT AS SURETY FOR SUBSIDIARY IN 
CONNECTION WITH A RATE PROCEEDING 


NOTICE IS HEREBY GIVEN that American Electric 
Power Company, Inc. (““AEP’’), a registered holding 
company, has filed a declaration with this Commis- 
sion pursuant to the Public Utility Holding Company 
Act of 1935 (‘Act’), designating Sections 12(b) and 
12(f) of the Act and Rule 45 promulgated thereun- 
der as applicable to the proposed transaction. All 
interested persons are referred to the declaration, 
which is summarized below, for a complete state- 
ment of the proposed transaction. 


AEP requests approval of a surety bond in the 
amount not to exceed $62,000,000 that will be 
posted with the Public Service Commission of West 
Virginia (“State Commission”), by AEP as surety 
for Appalachian Power Company (‘Appalachian’) 
as principal. 


606/SEC DOCKET 


On April 27, 1979, Appalachian filed with State 
Commission for increased rates on electric service 
in West Virginia. Appalachian requested that such 
rates go into effect as of May 28, 1979, or in the 
event that the State Commission further suspends 
the rates, Appalachian requests such rates to go 
into effect no later than July 1, 1979. In either case, 
in order for the rates to go into effect, Appalachian 
will be required to post a bond, which would assure 
the making of appropriate refunds to customers in 
the event the State Commission's final order 
should require refunds to be made. The State 
Commission has permitted AEP to act as surety for 
Appalachian in lieu of Appalachian’s posting a 
commercial bond. It is expected that the amount of 
the bond for the new rates will not exceed 
$62,000,000 which is the estimated additional rev- 
enue that the new rates will provide. 


The fees and expenses to be incurred in connec- 
tion with the proposed transaction are estimated at 
$2,500. AEP will make no charge to Appalachian 
for acting as surety. The Public Service Commis- 
sion of West Virginia has authorized the proposal. 
No other state commission, and no federal com- 
mission, other than this Commission, has jurisdic- 
tion over the proposal. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than June 11, 1979, request 
in writing that a hearing be held on such matter 
stating the nature of his interest, the reasons for 
such request, and the issues of fact or law raised 
by said declaration which he desires to controvert; 
or he may request that he be notified if the Com- 
mission should order a hearing thereon. Any such 
request should be addressed: Secretary, Securities 
and Exchange Commission, Washington, D.C. 
20549. A copy of such request should be served 
personally or by mail upon the declarant at the 
above-stated address, and proof of service (by af- 
fidavit or, in case of an attorney at law, by certifi- 
cate) should be filed with the request. At any time 
after said date, the declaration, as filed or as it may 
be amended, may be permitted to become effective 
as provided in Rule 23 of the General Rules and 
Regulations promulgated under the Act, or the 
Commission may grant exemption from such rules 
as provided in Rules 20(a) and 100 thereof or take 
such other actions as it may deem appropriate. 
Persons who request a hearing or advice as to 
whether a hearing is ordered will receive any 
notices and orders issued in this matter, including 
the date of the hearing (if ordered) and any post- 
ponements thereto. 





For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY 
ACT OF 1935 
Release No. 21051/May 17, 1979 


In the Matter of 


CONSOLIDATED NATURAL GAS COMPANY 
30 Rockefeller Plaza 

New York, New York 10020 

(70-5799) 


NOTICE OF POST-EFFECTIVE AMENDMENT 
REGARDING ISSUANCE OF COMMON STOCK 


NOTICE IS HEREBY GIVEN that Consolidated 
Natural Gas Company (“Consolidated”), a regis- 
tered holding company, has filed with this Commis- 
sion a post-effective amendment to the declaration 
in this proceeding pursuant to Sections 6(a) and 7 
of the Public Utility Holding Company Act of 1935 
(“Act”) regarding the following proposed transac- 
tions. All interested persons are referred to the 
amended declaration, which is summarized below, 
for a complete statement of the proposed transac- 
tions. 


By supplemental orders in this proceeding dated 
July 19, 1976, and March 14, 1978 (HCAR Nos. 
19616 and 20502), the Commission authorized 
Consolidated until December 31, 1979, to issue 
and sell up to an aggregate of 750,000 shares of 
Common Stock, $8 par value, to its Dividend Rein- 
vestment Plan (“DRP’’) and to the trustees of the 
Employees Stock Ownership Plan (“ESOP”). Con- 
solidated now seeks to extend to June 30, 1980, 
the authorization to issue and sell the remainder of 
said 750,000 shares of its Common Stock, $8 par 
value, to the DRP agents and ESOP trustees. It is 
stated that as of February 20, 1979, 522,315 
shares had been issued to the DRP and ESOP and 
that approximately 30,000 shares are expected to 
remain unissued at December 31, 1979. 


It is stated that no state or federal commission, 
other than this Commission, has jurisdiction over 
the proposed transactions. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than June 18, 1979, request 
in writing that a hearing be held on such matter, 
stating the nature of his interest, the reasons for 
such request, and the issues of fact of law raised 
by the post-effective amendment which he desires 
to controvert; or he may request that he be notified 
if the Commission should order a hearing thereon. 
Any such request should be addressed: Secretary, 
Securities and Exchange Commission, Washing- 
ton, D.C. 20549. A copy of such request should be 
served personally or by mail upon the declarant at 
the above-stated address, and proof of service (by 
affidavit or, in case of an attorney at law, by certifi- 
cate) should be filed with the request. At any time 
after said date, the declaration, as now amended or 
as it may be further amended, may be permitted to 
become effective as provided in Rule 23 of the 
General Rules and Regulations promulgated under 
the Act, or the Commission may grant exemption 
from such rules as provided in Rules 20(a) and 100 
thereof or take such other action as it may deem 
appropriate. Persons who request a hearing or ad- 
vice as to whether a hearing is ordered will receive 
any notices and orders issued in this matter, in- 
cluding the date of the hearing (if ordered) and any 
postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





TRUST INDENTURES ACT OF 1939 
Release No. 525/May 16, 1979 


The Securities and Exchange Commission has is- 
sued a notice giving interested persons until June 
4, 1979 to request a hearing on an application by 
Dart Industries, Inc. (“Dart”), a Delaware corpora- 
tion, pursuant to Section 310(b)(1)(ii) of the Trust 
Indenture Act of 1939 declaring that the trusteeship 
of The Chase Manhattan Bank (National Associa- 
tion) (“Chase”) under two indentures under which 
Dart is a guarantor, is not so likely to involve a 
material conflict of interest as to make it necessary 
to disqualify Chase from acting as trustee. 
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INVESTMENT COMPANY ACT OF 1940 
Rel. No. 10689/May 11, 1979 


In the Matter of 


INVESTORS MUTUAL, INC. 
1000 Roanoke Building 
Minneapolis, Minnesota 55402 


INVESTORS SELECTIVE FUND, INC. 
1000 Roanoke Building 
Minneapolis, Minnesota 55402 


INVESTORS SYNDICATE OF AMERICA, INC. 
IDS Tower 
Minneapolis, Minnesota 55402 


IDS LIFE INSURANCE COMPANY 
IDS Tower 

Minneapolis, Minnesota 55402 
(812-4434) 


NOTICE OF FILING OF APPLICATION FOR 
ORDER PURSUANT TO SECTION 17(d) OF THE 
ACT AND RULE 17d-1 THEREUNDER. 


NOTICE IS HEREBY GIVEN THAT Investors 
Mutual, Inc. (“Mutual”), Investors Selective Fund, 
Inc. (“Selective”), both Nevada corporations reg- 
istered under the Investment Company Act of 1940 
(‘the Act’) as open-end, diversified, management 
investment companies, Investors Syndicate of 
America, Inc. (“ISA”), a Delaware corporation reg- 
istered under the Act as a face amount certificate 
company and IDS Life Insurance Company (“ISL”), 
a Minnesota corporation engaged in the sale of life 
insurance, disability income insurance and an- 
nuities (hereinafter referred to as ‘‘Applicants’’), 
filed an application on February 14, 1979, and an 
amendment thereto on April 30, 1979, pursuant to 
Section 17(d) of the Act and Rule 17d-1 thereun- 
der, requesting an order of the Commission au- 
thorizing (1) Mutual and Selective to execute a 
Consent of Holder of First Mortgage Bonds of 
Coastal States Gas Producing Company (‘‘Pro- 
ducing’), and (2) ISA and ISL to execute a note 
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agreement which contains modifications of the 
terms and provisions of the 8 1/8% Notes of Pro- 
ducing due 1987 (‘the 8 1/8% Notes’), and to per- 
form those actions contemplated by the note 
agreement. All interested persons are referred to 
the application on file with the Commission for a 
statement of the representatives contained therein, 
which are summarized below. 


Producing, Coastal States Gas Corporation 
(‘Coastal’), the parent of Producing, Lo-Vaca 
Gathering Company (“Lo-Vaca’”’), a wholly-owned 
subsidiary of Producing, and certain natural gas 
sales customers of Lo-Vaca have entered into an 
agreement, dated December 26, 1977 (‘‘the 
Agreement’), pursuant to which those parties have 
agreed to the implementation of a settlement plan 
(“the Plan’). Applicants state that the Agreement 
and the Plan, signed in March, 1978, are designed 
to resolve substantial disputes and litigation in- 
volving the sale and delivery of natural gas, with 
alleged damages against Producing and/or its affil- 
liates of more than $1.6 billion as of December 31, 
1977. Producing stockholder’s equity on that date 
was approximately $272 million. 


The plan, which has been substantially approved 
by the Railroad Commission of Texas, is the result 
of several years of extensive negotiations among 
Producing, Coastal, Lo-Vaca, and its customers. 
None of the Applicants participated in such negoti- 
ations. The Plan will result in, inter alia, the reor- 
ganization of Producing into a publicly held corpo- 
ration, Valero Energy Corporation, which will be 
spun-off from Coastal, and which will consist 
primarily of Producing’s present gas utility pipeline 
and extraction plant operations, including Lo-Vaca, 
and a retail gas distribution division now owned by 
Coastal. The plan also provides that Coastal States 
Petroleum Company (‘‘Petroleum’’), a wholly- 
owned subsidiary of Producing, will become a sub- 
sidiary of Coastal. Petroleum will assume, and ob- 
tain the release of Producing from, certain inde- 
btedness, including the 8 1/8% Notes. After such 
assumption, the 8 1/8% Notes will be guaranteed 
by Coastal and by two of Petroleum’s three present 
subsidiaries. As additional security for the 8 1/8% 
Notes, one of Petroleum’s subsidiaries will grant a 
mortgage on its gathering refined products lines 
and terminals to secure the performance of its 
guarantee, and Petroleum will grant a mortgage on 
a refinery now owned by a subsidiary of Petroleum 
which will be merged into Petroleum. In connection 
with the implementation of the Plan, Producing has 
requested various waivers, consents, modifications 
and agreements from all holders of certain of its 





classes of debt securities, including the Applicants, 
concerning the terms and conditions of the debt 
securities owned by them. 


Applicants state that Mutual owns Series B, Series 
C and Series E Mortgage Bonds issued by Pro- 
ducing, and Selective owns the Series E Mortgage 
Bonds. Applicants further state that Mutual owns 
3.6% and Selective owns 0.3% of the aggregate 
Mortgage Bonds outstanding. These Mortgage 
Bonds are secured by a Mortgage and Deed of 
Trust dated June 15, 1963 (‘‘the Indenture’). The 
amendments to the Indenture required a favorable 
vote or consent of the holders of 66 2/3% in princi- 
pal amount of (1) the aggregate of the Mortgage 
Bonds, and (2) the Series A Mortgage Bonds. Pro- 
ducing sent a notice, dated March 12, 1979, in- 
forming the holders of the Mortgage Bonds that the 
proposed amendments to the Indenture have be- 
come effective following approval by holders of 
more than the required two-thirds of the Mortgage 
Bonds. Applicants state that ISA owns 2.9% and 
ISL owns 0.9% of the 8 1/8% Notes. Petroleum’s 
assumption of the 8 1/8% Notes with Coastal’s 
guarantee and the other modifications of the terms 
of the note agreement requires 100% approval of 
the holders of the 8 1/8% Notes. Therefore, the ap- 
proval of ISA and ISL of the modifications of the 
terms of the note agreement is necessary. 


Applicants state that the following is a brief sum- 
mary of the more substantive amendments to the 
Indenture: (1) the elimination of the concept of 
Contract Differentials and the addition of Gas Sys- 
tems to Bondable Additions as a basis for issuing 
additional bonds; (2) the easing of financial re- 
quirements for the issuance of additional bonds; (3) 
the elimination of the Contract Differential concept 
and the substitution of new standards as basis for 
additional mandatory sinking fund payments; (4) 
the amending of the definitions of, inter alia, Con- 
solidated Net Earnings and Net Earnings for 
Bonding Purposes; (5) the alteration in the Ex- 
cepted Property Clause concerning the require- 
ments for pledging the stock of a subsidiary; (6) the 
inclusion of liquified natural gas and synthetic gas 
within the Indenture provisions; (7) the permitting of 
gas storage facilities, not owned by Producing or a 
Co-Mortgagor, to remain free of the Indenture lien; 
(8) the clarification that a transfer of stock of a sub- 
sidiary to another wholly-owned subsidiary is per- 
mitted; (9) the removal of a thirty-day clean-up 
period on current debt; (10) the restricting of the 
ability to incur consolidated funded debt; (11) the 
increasing of the dollar amount of gas systems held 
by subsidiaries which are not required to be 


pledged; (12) the expanding of the scope of per- 
missible business activities; (13) the extending of 
the time that a gas system under construction can 
be held free of the Indenture lien; (14) the permit- 
ting of financing through sales and leasebacks; 
(15) the extending of the time to appeal final judg- 
ments; and (16) the modification or alteration of 
rights to claim possible defaults or deficiencies 
under the Indenture with respect to certain matters 
involving, inter alia, Gas Purchase Contracts, Gas 
Sales Contracts, and delivery of Certificates re- 
quired by the Indenture. 


Applicants further state that the following is a brief 
summary of the major proposed modifications to 
the 8 1/8% Note agreement: (1) the assumption of 
the 8 1/8% Notes by Petroleum, the unconditional 
guarantee given by Coastal and two subsidiaries of 
Petroleum and the granting of a mortgage by one 
of such subsidiaries to secure the performance of 
its guarantee; (2) the granting of a mortgage on a 
refinery by Petroleum as additional security; (3) the 
ability of Petroleum to substitute an irrevocable 
letter of credit for the foregoing guarantees and 
mortgages; (4) the addition of more stringent pre- 
payment requirements on the disposition of capital 
assets; (5) the reduction in allowable consolidated 
funded debt; (6) the addition of a new positive 
working capital maintenance requirement; (7) the 
revised limitation on restricted payments; (8) the 
subordination of loans and advances from the par- 
ent or affiliated companies; (9) the revised limita- 
tion on the ability to create liens; (10) the revised 
limitation on the scope of permissible business ac- 
tivities; (11) the new limitations on permissible 
leases; (12) the revised limitations relating to sub- 
sidiaries; (13) the new limitations regarding con- 
solidation, merger, disposition of property, and the 
holding of foreign assets; (14) the new require- 
ments concerning ownership of principal sub- 
sidiaries; (15) the new requirements of Coastal 
concerning maintenance of net worth, elimination 
of subordinated liens on the stock of first tier sub- 
sidiaries and, the new limitation on Coastal’s in- 
currence of subordinated debt; and (16) the waiver 
of certain provisions under the note agreement to 
permit additional bank borrowing on an interim 
basis, pending consummation of the Plan. 


Rule 17d-1, adopted by the Commission pursuant 
to Section 17(d) of the Act, provides, in part, that 
no affiliated person of or principal underwriter for 
any registered investment company and no af- 
filiated person of such a person or principal under- 
writer, acting as principal, shall participate in, or 
effect any transaction in connection with any joint 
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enterprise or other joint arrangement or profit- 
sharing plan in which any such registered com- 
pany, or a company controlled by such registered 
company, is a participant, unless an application re- 
garding such joint enterprise, arrangement or 
profit-sharing plan has been filed with the Commis- 
sion and has been granted by an order entered 
prior to the submission of such plan or modification 
to securityholders for approval, or prior to such 
adoption or modification if not so submitted. A 
“joint enterprise or other joint arrangement or 
profit-sharing plan’, as defined in Subparagraph (c) 
of Rule 17d-1, includes any written or oral plan, 
contract, authorization or arrangement, or any 
practice or understanding concerning an enterprise 
or undertaking whereby a registered investment 
company or a controlled company thereof and any 
affiliated person of or a principal underwriter for 
such registered investment company, or any af- 
filiated person of such a person or principal under- 
writer, have a joint or a joint and several participa- 
tion, or share in the profits of such enterprise or 
undertaking. Pursuant to Subparagraph (b) of Rule 
17d-1, in passing upon such application, the Com- 
mission will consider whether the participation of 
such registered or controlled company in such joint 
enterprise, joint arrangement or profit-sharing plan 
on the basis proposed is consistent with the provi- 
sions, policies and purposes of the Act and the 
extent to which such participation is on a basis dif- 
ferent from or less advantageous than that of other 
participants. 


An “affiliated person” of another person, defined in 
Section 2(a)(3) of the Act, includes, inter alia, (1) 
any person 5 per centum or more of whose out- 
standing voting securities are directly or indirectly 
owned, controlled, or held with power to vote by 
such other person; (2) any person directly or indi- 
rectly controlling, controlled by, or under common 
control with, such other person, and (3) if such 
other person is an investment company, any in- 
vestment adviser thereof or any member of an ad- 
visory board thereof. ISA and ISL are both wholly- 
owned subsidiaries of Investors Diversified Serv- 
ices, Inc. (“Investors Diversified’), a Delaware cor- 
poration engaged in providing a broad range of fi- 
nancial service. Investors Diversified acts as dis- 
tributor of the face amount certificates issued by 
ISA and of the shares issued by Mutual and Selec- 
tive. Investors Diversified also acts as as invest- 
ment adviser to each of Mutual, Selective, ISA and 
ISL. Because of these relationships, Investors Di- 
versified is an ‘affiliated person” of each of the Ap- 
plicants, and each of the Applicants may be 
deemed to be an “affiliated person” of each of the 
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other Applicants or of the principal underwriter for 
the other Applicants. Therefore, the execution by 
Mutual and Selective of the Consent of Holder of 
First Mortgage Bonds, and the execution by ISA 
and ISL of the new note agreement concerning the 
8 1/8% Notes, and the transactions contemplated 
thereby, may be deemed to constitute a “joint en- 
terprise or other joint arrangement or profit sharing 
plan” for purposes of Rule 17d-1. 


Applicants state that (1) participation in the pro- 
posed transactions by each of the Applicants would 
be in their respective best interests; (2) the pro- 
posed transactions are fair and reasonable to each 
of the Applicants, (3) the participation by Mutual, 
Selective, and ISA in the proposed transactions is 
and will be consistent with the provisions, policies 
and purposes of the Act, and (4) the participation in 
the proposed transactions by Mutual, Selective, 
and ISA, respectively, is not on a basis different 
from or less advantageous than that of the other 
participants. Applicants note that all other holders 
of these debt securities have been requested to 
take the same actions requested of the Applicants 
in connection with implementation of the Plan. Ap- 
plicants specifically note that, if the requisite con- 
sents, modifications and waivers are obtained and 
the Plan is emplemented, all holders of the same 
issue of debt securities, including the Applicants, 
will participate on the same terms, and after im- 
plementation of the Plan, each Applicant antici- 
pates that its investment in the above debt securi- 
ties will be superior as to creditworthiness than its 
respective investment is at this time. 


Applicants further state that, in reaching the above 
conclusions, Applicants considered, inter alia, (1) 
the resolution of liability claims and thereby the 
elimination of the bankruptcy risks existing without 
the Plan, and (2) the impact implementation of the 
Plan would have on various financial ratios. Fur- 
ther, as owners of the Mortgage Bonds, Mutual and 
Selective considered that the Indenture, as 
amended, would be more compatible with the 
present and future operations of Producing. And, 
ISA and ISL, as owners of the 8 1/8% Notes, con- 
sidered the strengthened protective covenants in 
the new note agreement, the additional Mortgages, 
and the guarantee of the 8 1/8% Notes by Coastal. 


Accordingly, Applicants request an order of the 
Commission, pursuant to Section 17(d) of the Act 
and Rule 17d-1 thereunder, permitting the partici- 
pation by Mutual, Selective, ISA and ISL in the 
proposed transactions. 





NOTICE IS FURTHER GIVEN that any interested 
person may, no later than June 4, 1979, at 5:30 
P.M., submit to the Commission in writing a request 
for a hearing on the application accompanied by a 
statement as to the nature of his interest, the rea- 
sons for such request and the issues, if any, of fact 
or law proposed to be controverted, or he may re- 
quest that he be notified if the Commission shall 
order a hearing thereon. Any such communication 
should be addressed: Secretary, Securities and 
Exchange Commission, Washington, D.C. 20549. 
A copy of such request shall be served personally 
or by mail upon the Applicants at the addresses 
stated above. Proof of such service (by affidavit, or 
in the case of an attorney-at-law, by certificate) 
shall be filed contemporaneously with the request. 
As provided by Rule 0-5 of the Rules and Regula- 
tions promulgated under the Act, an order dispos- 
ing of the application herein will be issued as of 
course following said date unless the Commission 
thereafter orders a hearing upon request or upon 
the Commission’s own motion. Persons who re- 
quest a hearing, or advice as to whether a hearing 
is ordered, will receive any notices and orders is- 
sued in this matter, including the date of the hear- 
ing (if ordered) and any postponements thereof. 


For the Commission, by the Division of the Invest- 
ment Management, pursuant to delegated author- 
ity. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Rel. No. 10690/May 15, 1979 


Unit Investment Trust Start-up Exemptions 
AGENCY: Securities and Exchange Commission. 
ACTION: Final rules. 


SUMMARY: The Securities and Exchange Com- 
mission is adopting a rulemaking which provides 
certain unit investment trusts with ‘‘start-up”’ 
exemptions from requirements of the Investment 
Company Act of 1940 pertaining to minimum net 
worth, frequency of capital gains distributions, and 
forward pricing. This rulemaking will obviate the 


need for an individual investment company to seek 
exemptive applications under circumstances in 
which the Commission has granted a number of or- 
ders. 


EFFECTIVE DATE: May 15, 1979. 
FOR FURTHER INFORMATION CONTACT: 


Mark J. Mackey, Esq. 

Investment Company Act Study Group 
Division of Investment Management 
Securities and Exchange Commission 
500 N. Capitol Street 

Washington, D.C. 20549 

(202) 755-1547. 


SUPPLEMENTARY INFORMATION: The Commis- 
sion today adopted rule 14a-3 [17 CFR 
§270.14a-3], and amended rules 19b-1 [17 CFR 
§270.19b-1], and 22c-1 [17 CFR §270.22c-1] under 
the Investment Company Act of 1940 [15 U.S.C. 
80a-1 et seq.] (“Act”). This rulemaking will provide 
certain unit investment trusts with ‘“‘start-up”’ 
exemptions from the Act's requirements pertaining 
to minimum net worth,’ frequency of capital gains 
distribution,? and forward pricing.? 


In response to its request for comments regarding 
the rulemaking set forth in Investment Company 
Act Release No. 10545 (Jan. 8, 1979, 44 FR 3376, 
Jan. 16, 1979), the Commission received and con- 
sidered 14 letters. All comments received appeared 
to favor the Commission’s adopting the proposed 
rulemaking; but, with a single exception, each 
commentator suggested modifications to the pro- 
posals. As a result of considering these comments, 
the Commission has decided to adopt, with minor 





Section 14(a) of the Act [15 U.S.C. 80a-14(a)] 
generally requires an investment company to have 
an initial net worth of at least $100,000. 


2Rule 19b-1 under the Act generally limits dis- 
tributions of capital gains by an investment com- 
pany to once in any taxable year. 


3Rule 22c-1(a) under the Act requires that an in- 
vestment company sell, redeem or repurchase its 
redeemable securities only at a price based on the 
current net asset value of such security which is 
next computed after receipt of a tender of such se- 
curity for redemption or of an order to purchase or 
sell such security. 
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modifications, that part of the rulemaking which 
relates solely to unit investment trusts, and to re- 
publish today for public comment a revision of that 
part of the rulemaking which relates to the pricing 
of investment company shares generally.4 


Trust Start-up Exemptions 


After considering the comments received, the 
Commission has determined to include under the 
exemptions certain unit investment trusts which 
could not have relied on the rulemaking as pro- 
posed. 


The proposed rulemaking would have provided 
exemptions only to those unit investment trusts 
which engaged exclusively in the business of in- 
vesting in specified trust debt securities, generally 
including corporate and municipal bonds, govern- 
ment securities, and certain units of a previously 
issued series of the trust. In response to a com- 
ment, the Commission has determined that the 
rulemaking should apply additionally to other unit 
investment trusts which invest in securities which 
are issued by a corporation, and which have their 
interest or dividend rate fixed at the time they are 
issued since such securities share many of the 
characteristics of income oriented investments in 
which such unmanaged trusts typically invest. Be- 
cause these securities would include certain issues 
of preferred stock,> the term “trust debt securities” 
which was used in the proposed rulemaking is re- 
placed by the term “eligible trust securities.” 


The Commission notes that, from time-to-time in 
the future, trusts may be organized to invest in new 
classes of portfolio securities that theretofore had 
not been considered “eligible trust securities” for 
purposes of satisfying this package of trust start-up 
exemptive rules. Consequently, the Commission 
has instructed the Division of Investment Manage- 





‘Investment Company Act Release No. 10691, 
May 15, 1979. 


5Preferred stock with a convertible feature would 
not be considered to have its interest or dividend 
rate fixed at the time it is issued. Moreover, if the 
preferred security may be converted only upon the 
volition of the securityholder, the Commission be- 
lieves that it would be inappropriate for a trust to 
pay a premium which represents the convertibility 
feature when a trust lacks any management which 
could exercise that convertibility option. 
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ment to monitor developments among unit invest- 
ment trusts, especially those providing new types 
of portfolio investments. When it has had sufficient 
experience with trusts offering any new portfolio in- 
vestments the Division will consider the propriety of 
recommending to the Commission that such trusts 
be included under the start-up exemptive rules. 


Layering of Fees 


In its release, the Commission specifically re- 
quested comments concerning the practice of de- 
positing units of a previously issued series of a 
trust in the portfolio of a new series of the same 
trust, which may result in the “layering” of trustee’s 
and evaluator’s fees. It requested comment on any 
economic impact of such “layering” and any steps 
which would be necessary and appropriate to al- 
leviate any unfairness resulting from that practice. 


Only one commentator addressed this concern and 
asserted that any “layering” of fees properly re- 
flects the services being provided. Based on this 
limited response, the Commission has determined 
for the time being not to prohibit such practice per 
se. However, it notes that important disclosure ob- 
ligations may arise whenever “layering” of fees 
exists. 


FINAL RULEMAKING 


Rule 14a-3 


Rule 14a-3 provides that, subject to certain condi- 
tions, a registered trust engaged exclusively in the 
business of investing in “eligible trust securities” 
(‘Trust’) and any principal underwriter for the 
Trust, is exempt from section 14(a) of the Act with 
respect to a public offering of Trust units. The con- 
ditions which must be met in order for the exemp- 
tion offered by the rule to apply are as follows: 


(1) At the commencement of the public offering, the 
trust holds at least $100,000 principal amount of 
“eligible trust securities;” 


(2) If, within ninety days from the time that the 
Trust's registration statement has become effective 
under the Securities Act of 1933 the net worth of 
the Trust declines to less than $100,000 or the 
Trust is terminated, the sponsor for the Trust must 
(i) refund, on demand and without deduction, all 





sales charges to any unitholders who purchased 
Trust units from the sponsor (or from any under- 
writer or dealer participating in the distribution), 
and (ii) liquidate the ‘eligible trust securities” held 
by the Trust and distribute the proceeds thereof to 
the unitholders of the Trust; 


(3) The sponsor must instruct the trustee when the 
“eligible trust securities” are deposited in the Trust 
that, in the event that redemptions by the sponsor 
or underwriter (if any) of units constituting a part of 
the unsold units results in the Trust’s having a net 
worth of less than 40 percent of the principal 
amount of the “eligible trust securities” initially de- 
posited in the Trust, (i) the trustee shall terminate 
the Trust and distribute the assets to the unithol- 
ders of the Trust, and (ii) the sponsor for the Trust 
must refund, on demand and without deduction, all 
sales charges to any unitholder who purchased 
Trust units from the sponsor or from any under- 
writer or dealer participating in the distribution. 


The rule defines the term “eligible trust securities” 
to mean:® 


(1) securities (other than convertible securities) 
which are issued by a corporation and which have 
their interest or dividend rate fixed at the time they 
are issued; 


(2) interest bearing obligations issued by a state, or 
by any agency, instrumentality, authority or political 
subdivision thereof; 


(3) government securities;” and 


(4) units of a previously issued series of the Trust, 
provided that: (i) the aggregate principal amount of 
units of existing series so deposited will not exceed 
10% of the aggregate principal amount of the 
portfolio of the new series; (ii) the aggregate princi- 
pal amount of units of any particular existing series 
so deposited will not exceed 5% of the aggregate 





6To avoid ambiguity, the word “mean” has been 
substituted for the word “include,” which was used 
in the proposed rulemaking. This substitution, how- 
ever, is not intended to prevent the Division, in ap- 
propriate cases, from specifying by no-action letter 
whether particular securities are within the scope of 
the term “eligible trust securities.” 


7The term “government security” is defined in sec- 
tion 2(a)(16) of the Act [15 U.S.C. 80a-—2(a)(16)]. 


principal amount of the portfolio of the new series; 
(iii) no units will be so deposited which do not sub- 
stantially meet investment quality criteria at least 
as high as those applicable to the new series in 
which such units are deposited; (iv) the value of the 
“eligible trust securities’ underlying units of an 
existing series deposited in a new series will not, 
by reason of maturity of such securities according 
to their terms within ten years following the date of 
deposit, be reduced sufficiently for such existing 
series to be voluntarily terminated;® (v) units of 
existing series so deposited will constitute units 
purchased by the sponsor as market maker and not 
remaining unsold units from the original distribution 
of such units; and (vi) the sponsor will deposit units 
of existing series in the new series without a sales 
charge. 


Amended Rule 19b-1 


Paragraphs (c) and (d) of amended rule 19b-1° al- 
lows a Trust engaged exclusively in the business of 
investing in “eligible trust securities” (as defined in 
proposed rule 14a-3(b)) to make more than one 
capital gains distribution in any one taxable year, 
provided that: 


(1) The capital gain distribution is a result of (i) an 
issuer's calling or redeeming the “eligible trust se- 
curity” held by the Trust, (ii) the sale of an “eligible 
trust security” to provide funds for redemption of 
Trust units when the amount received by the Trust 
for such sale exceeds the amount required to 
satisfy the redemption distribution, (iii) sale of an 
“eligible trust security” to maintain qualification of 
the Trust as a “regulated investment company” 
under Section 851 of the Internal Revenue Code, 
(iv) regular distributions of principal and prepay- 
ment of principal on “eligible trust securities,” or (v) 
sale of an “eligible trust security” to maintain the 
investment stability of the Trust; and 





8The term “voluntarily terminated” refers to termi- 
nation of an existing trust (whose units are depos- 
ited in a subsequent series) resulting when a spec- 
ified percentage of that trust’s remaining securities 
matures. See, e.g., Cardinal Tax Exempt Bond 
Fund (Mar. 14, 1977) and Municipal Investment 
Trust Fund (Oct. 25, 1975). 


®The amendments to rule 19b-1 do not change 
paragraphs (a) and (b) of existing rule 19b-1. 
Paragraph (c) of the existing rule is relettered 
paragraph (e), but otherwise remains unchanged. 
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(2) Capital gains distributions are clearly described 
as such in a report to the unitholder’s which ac- 
companies each such distribution. 


A sale made in order to maintain the “investment 
stability” of the Trust is defined by rule 19b-1(d) to 
mean a sale made to prevent deterioration in the 
value of the “eligible trust securities” held by the 
Trust when one or more of the following factors 
exists: (1) a default in the payment of principal or 
interest on an “eligible trust security,” (2) an action 
involving the issuer of an “eligible trust security,” 
which adversely affects the ability of such issuer to 
continue payment of principal or interest on an 
“eligible trust security,” or (3) an adverse change 
in the market, revenue, or credit factors which ad- 
versely affects the ability of such issuer to continue 
payment of principal or interest on its “eligible trust 
securities.” 


Amended Rule 22c-1 


Amended Rule 22c-1 provides, in pertinent part, 
that a sponsor of a Trust engaged in the business 
of investing in “eligible trust securities” may sell 
and repurchase Trust units in the secondary mar- 
ket at a price based on the offering side evaluation 
of the ‘eligible trust securities’ in the Trust 
portfolio, determined on the last business day of 
each week, effective for all sales made during the 
following week, if on the days such sales or repur- 
chases are made the sponsor receives a letter from 
a qualified Evaluator’® stating, in its opinion, that: 


(1) in the case of repurchases, the current bid price 
is not higher than the offering side evaluation, 
computed on the last business day of the previous 
week, and 


(2) in the case of resales, the offering side evalua- 





'0The rule defines a ‘qualified Evaluator” to mean 
any Evaluator which represents it is in a position to 
determine, on the basis of an informal evaluation of 
the “eligible trust securities” held in the Trust's 
portfolio, whether (i) the current bid price is higher 
than the offering side evaluation, computed on the 
last business day of the previous week, and (ii) the 
offering side evaluation, computed as of the last 
business day of the previous week, is more than 
one-half of one percent ($5.00 on a unit represent- 
ing $1,000 principal amount of “eligible trust secu- 
rities”) greater than the current offering price. 
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tion, computed as of the last business day of the 
previous week, is not more than one-half of one 
percent ($5.00 on a unit representing $1,000 prin- 
cipal amount of “eligible trust securities”) greater 
than the current offering price. 


Authority, Certain Findings, Effective Date 


The Commission adopts new rule 14a-3 pursuant 
to the provisions of sections 6(c) [15 U.S.C. 80a- 
6(c)] and 38(a) [15 U.S.C. 80a-37(a)] of the Act. 
The Commission adopts amended rule 19(b) pur- 
suant to the provisions of section 6(c), 19(b) [15 
U.S.C. 80a-19(b)] and 38(a) of the Act. The Com- 
mission adopts amended rule 22c-1 pursuant to the 
provisions of sections 6(c), 22(c) [15 U.S.C. 80a- 
22(c)] and 38(a) of the Act. 


Because the rulemaking is exemptive in nature, the 
foregoing adoptions became effective immediately. 


Text of Adopted and Amended Rules 


|. Part 270 of Chapter Il of Title 17 of the Code of 
Federal Regulations is amended by adding 
§270.14a-3 as follows: 


§270.14a-3 Exemption from section 14(a) of the 
Act for certain registered unit investment trusts and 
their principal underwriters. 


(a) A registered unit investment trust (hereinafter 
referred to as the ‘“Trust’”) engaged exclusively in 
the business of investing in eligible trust securities, 
and any principal underwriter for the Trust, shall be 
exempt from section 14(a) of the Act with respect 
to a public offering of Trust units; 


Provided, That: 


(1) At the commencement of such offering the Trust 
holds at least $100,000 principal amount of eligible 
trust securities (or delivery statements relating to 
contracts for the purchase of any such securities 
which, together with cash or an irrevocable letter of 
credit issued by a bank in the amount required for 
their purchase, are held by the Trust for purchase 
of the securities); 


(2) If, within ninety days from the time that the 
Trust's registration statement has become effective 
under the Securities Act of 1933 [15 U.S.C. 77a et 





seq.] the net worth of the Trust declines to less 
than $100,000 or the Trust is terminated, the spon- 
sor for the Trust shall— 


(i) refund, on demand and without deduction, all 
sales charges to any unitholders who purchased 
Trust units from the sponsor (or from any under- 
writer or dealer participating in the distribution), 
and 


(ii) liquidate the trust securities held by the Trust 
and distribute the proceeds thereof to the unithold- 
ders of the Trust; 


(3) The sponsor instructs the trustee when the eli- 
gible trust securites are deposited in the Trust that, 
in the event that redemptions by the sponsor or any 
underwriter of units constituting a part of the unsold 
units results in the Trust having a net worth of less 
than 40 percent of the principal amount of the eli- 
gible trust securities (or delivery statements relat- 
ing to contracts for the purchase of any such secu- 
rities which, together with cash or an irrevocable 
letter of credit issued by a bank in the amount re- 
quired for their purchase, are held by the Trust for 
purchase of the securities) initially deposited in the 
trust— 


(i) the trustee shall terminate the Trust and distrib- 
ute the assets thereof to the unitholders of the 
Trust, and 


(ii) the sponsor for the Trust shall refund, on de- 
mand and without deduction, all sales charges to 
any unitholder who purchased Trust units from the 
sponsor or from any underwriter or dealer par- 
ticipating in the distribution. 


(b) For the purposes of determining the availability 
of the exemption provided by the foregoing sub- 
section, the term “eligible trust securities’ shall 
mean: 


(1) securities (other than convertible securities) 
which are issued by a corporation and which have 
their interest or dividend rate fixed at the time they 
are issued; 


(2) interest bearing obligations issued by a state, or 
by any agency, instrumentality, authority or political 
subdivision thereof; 


(3) government securities; and 


(4) units of a previously issued series of the Trust; 
Provided, That: 


(i) the aggregate principal amount of units of exist- 
ing series so deposited shall not exceed 10% of the 
aggregate principal amount of the portfolio of the 
new series; 


(ii) the aggregate principal amount of units of any 
particular existing series so deposited shall not ex- 
ceed 5% of the aggregate principal amount of the 
portfolio of the new series; 


(iii) no units shall be so deposited which do not 
substantially meet investment quality criteria at 
least as high as those applicable to the new series 
in which such units are deposited; 


(iv) the value of the eligible trust securities under- 
lying units of an existing series deposited in a new 
series shall not, by reason of maturity of such secu- 
rities according to their terms within ten years fol- 
lowing the date of deposit, be reduced sufficiently 
for such existing series to be voluntarily terminated; 


(v) units of existing series so deposited shall con- 
situte units purchased by the sponsor as market 
maker and not remaining unsold units from the 
original distribution of such units; and 


(vi) the sponsor shall deposit units of existing 
series in the new series without a sales charge. 


ll. Part 270 of Chapter II of Title 17 of the Code of 
Federal Regulations is amended by redesignating 
existing paragraph (c) of §270.19b-1 as (e) and ad- 
ding new paragraphs (c) and (d) as follows: 


§270.19b-1 Frequency of distribution of capital 
gains. 


(c) The provisions of this rule shall not apply to a 
unit investment trust (hereinafter referred to as the 
“Trust’) engaged exclusively in the business of in- 
vesting in eligible trust securities (as defined in 
Rule 14a-3(b) [17 CFR §270.14a-3(b)] under this 
Act); Provided, That: 


(1) The capital gain distribution is a result of— 
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(i) an issuer's calling or redeeming an eligible trust 
debt security held by the Trust, 


(ii) the sale of an eligible trust security by the Trust 
to provide funds for redemption of Trust units when 
the amount recieved by the Trust for such sale ex- 
ceeds the amount required to satisfy the redemp- 
tion distribution, 


(iii) the sale of an eligible trust security to maintain 
qualification of the Trust as a “regulated invest- 
ment company” under Section 851 of the Internal 
Revenue Code of 1954, as amended, 


(iv) regular distributions of principal and prepay- 
ment of principal on eligible trust securities, or 


(v) the sale of an eligible trust security in order to 
maintain the investment stability of the Trust; and 


(2) Capital gains distributions are clearly described 
as such in a report to the unitholder which accom- 
panies each such distribution. 


(d) For purposes of paragraph (c), sales made to 
maintain the investment stability of the Trust means 
sales made to prevent deterioration of the value of 
the eligible trust securities held in the Trust 
portfolio when one or more of the following factors 
exist: 


(1) A default in the payment of principal or interest 
on an eligible trust security; 


(2) An action involving the issuer of an eligible trust 
security which adversely affects the ability of such 
issuer to continue payment of principal or interest 
on its eligible trust securities; or 


(3) A change in market, revenue or credit factors 
which adversely affects the ability of such issuer to 
continue payment of principal or interest on its eli- 
gible trust securities. 


[Existing paragraph (c) is redesignated paragraph 
(e).] 


lll. Part 270 of Chapter II of Title 17 of the Code of 


Federal Regulations is amended by amending 
paragraphs (a) and (b) of §270.22c-1 as follows: 


§270.22c-1 Pricing of redeemable securities for 
distribution, redemption and repurchase. 
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(a) No registered investment company issuing any 
redeemable security, no person designated in such 
issuer’s prospectus as authorized to consummate 
transactions in any such security, and no principal 
underwriter of, or dealer in, any such security shall 
sell, redeem, or repurchase any such security ex- 
cept at a price based on the current net asset value 
of such security which is next computed after re- 
ceipt of a tender of such security for redemption or 
of an order to purchase or sell such security; Pro- 
vided, That: 


(1) This paragraph shall not prevent a sponsor of a 
unit investment trust (hereinafter referred to as the 
“Trust’”) engaged exclusively in the business of in- 
vesting in eligible trust securities (as defined in 
Rule 14a-3(b) [17 CFR §270.14a-3(b)]) from selling 
or repurchasing Trust units in a secondary market 
at a price based on the offering side evaluation of 
the eligible trust securities in the Trust’s portfolio, 
determined at any time on the last business day of 
each week, effective for all sales made during the 
following week, if on the days that such sales or 
repurchases are made the sponsor receives a let- 
ter from a qualified evaluator stating, in its opinion, 
that: 


(i) in the case of repurchases, the current bid price 
is not higher than the offering side evaluation, 
computed on the last business day of the previous 
week; and 


(ii) in the case of resales, the offering side evalua- 
tion, computed as of the last business day of the 
previous week, is not more than one-half of one 
percent ($5.00 on a unit representing $1,000 prin- 
cipal amount of eligible trust securities) greater 
than the current offering price. 


(b) For the purposes of this section, (1) the current 
net asset value of any such security shall be that 
computed on each day during which the New York 
Stock Exchange is open for trading, not less fre- 
quently than once daily as of the time of the close 
of trading on such Exchange, and (2) a ‘qualified 
evaluator” shall mean any evaluator which repre- 
sents it is in a position to determine, on the basis of 
an informal evaluation of the eligible trust securities 
held in the Trust’s portfolio, whether— 


(i) the current bid price is higher than the offering 
side evaluation, computed on the last business day 
of the previous week, and 


(ii) the offering side evaluation, computed as of the 





last business day of the previous week, is more 
than one-half of one percent ($5.00 on a unit rep- 
resenting $1,000 principal amount of eligible trust 
securities) greater than the current offering price. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





INVESTMENT CO. ACT OF 1940 
Rel. No. 10691/May 15, 1979 


PRICING OF INVESTMENT COMPANY SHARES 
GENERALLY 


AGENCY: Securities and Exchange Commission. 
ACTION: Proposed rulemaking. 


SUMMARY: On January 8, 1979, the Commission 
proposed for public comment a rulemaking which, 
among other things, proposed an amendment of 
the rule under the Investment Company Act of 
1940 which ties to the New York Stock Exchange 
the days and time for pricing an investment com- 
pany’s redeemable securities even though its 
portfolio securities may not be listed for trading on 
that exchange. The Commission has considered 
the comments received and has decided to repub- 
lish for public comment a revision of part of the 
rulemaking, which would (1) unlink that rule from 
the business days of the New York Stock Exchange 
and (2) allow directors of an investment company 
to determine the time for it to compute the current 
net asset value of its redeemable securities. 


DATE: Comments must be received by June 29, 
1979. 


ADDRESSES: Send comments in triplicate to 
George A. Fitzsimmons, Secretary, Securities and 
Exchange Commission, 500 N. Capitol Street, 
Washington, D.C. 20549. (Refer to File No. S7- 
782.) All comments received will be available for 
public inspection and copying in the Commission’s 
Public Reference Room, 1100 L Street, N.W., 
Washington, D.C. 


FOR FURTHER INFORMATION CONTACT: 
Mark J. Mackey, Esq. 
Investment Company Act Study Group 
Division of Investment Management 
Securities and Exchange Commission 
500 North Capitol Street 
Washington, D.C. 20549 
(202) 755-1547. 


SUPPLEMENTARY INFORMATION: The Commis- 
sion proposes for public comment an amendment 
to rule 22c-1 of the Investment Company Act of 
1940 (‘Act’), regarding the pricing of investment 
company shares generally. This rulemaking, if 
adopted, would (1) unlink the rule from the busi- 
ness days of the New York Stock Exchange, and 
(2) allow directors of an investment company to 
determine the time for the investment company to 
compute the current net asset value of its redeem- 
able securities. 


In response to its request for comments regarding 
Investment Company Act Release No. 10545 (Jan. 
8, 1979, 44 FR 3376, Jan. 16, 1979), proposing 
rules to provide start-up exemptions for certain unit 
investment trusts and to regulate the pricing of all 
investment companies’ redeemable securities, the 
Commission received and considered 14 letters. All 
comments received appeared to favor the Com- 
mission’s rulemaking; but, with a single exception, 
each commentator suggested modifications to the 
proposals. As a result of considering these com- 
ments, the Commission has decided to republish 
for public comment a revision of that part of the 
rulemaking which relates to the pricing of invest- 
ment company shares generally, and to adopt, in a 
separate release, that part of the rulemaking which 
relates solely to unit investment trusts.' 


Pricing of Investment Company Shares 
Generally 


After considering the comments received, the 
Commission has determined to republish in mod- 
ified form a proposed amendment to paragraph (b) 
of rule 22c-1 under the Act. That paragraph pres- 
ently ties to the New York Stock Exchange the 
days and time for the pricing of an investment 
company’s redeemable securities even though the 
investment company’s portfolio securities may not 
be listed for trading on that exchange. The Com- 





1See Investment Company Act Release No. 10690, 
May 15, 1979. 
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mission had proposed to amend that paragraph to 
require forward pricing for all investment company 
redeemable securities as of the close of the rel- 
evant primary trading market in which each 
portfolio security is traded.? 


Commentators favored divorcing the pricing of se- 
curities from the New York Stock Exchange's trad- 
ing hours, but generally expressed a variety of res- 
ervations regarding the manner for determining any 
particular portfolio security’s relevant primary trad- 
ing market. Concern was also expressed as to the 
procedures to be followed when an investment 
company’s portfolio consists of securities with dif- 
fering relevant primary markets. 


Accordingly, the Commission proposes to give 
each investment company’s board of directors en- 
hanced responsibility in establishing the time for 
which the investment company will forward price its 
redeemable securities.? Their determination would 





2The proposed rulemaking represented a codifica- 
tion of existing orders in the area. See, e.g., G.T. 
Pacific Fund, Inc., Investment Company Act Re- 
lease No. 9748 (May 3, 1977). 


3Investment Company Act Release No. 5519, in 


which Rule 22c-1 was adopted, cites two purposes 
for Rule 22c-1: (1) to eliminate any dilution in the 
value of investment company shares; and (2) to 
eliminate certain speculative trading purchase: 


Dilution through the sale of redeemable 
securities at a price below their net asset 
value may occur, for example, through 
the practice of selling securities for a 
certain period of time at a price based 
upon a previously established net asset 
value. This practice permits a potential 
investor to take advantage of an upswing 
in the market and an accompanying in- 
crease in the net asset value of invest- 
ment company shares by purchasing 
such shares at a price which does not 
reflect the increase. 


This rulemaking would not, of course, affect the re- 
quirement in paragraph (a) of rule 22c-1 that such 
price be based on the current net asset value of 
such security which is next computed after receipt 
of a tender of such security for redemption or of an 
order to purchase or sell such security, except re- 
garding certain unit investment trusts; nor would 
the rulemaking affect any of the special consid- 
erations applicable to the valuation of securities 
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allow each investment company to compute its cur- 
rent net asset value at a time most appropriate to 
its particular investment portfolio. However, the di- 
rectors would have to review at least annually the 
continuing appropriateness of their determination as 
to the time the company should compute the net 
asset value of its redeemable shares.* 


Moreover, commentators noted that the trading 
days of the New York Stock Exchange may not 
coincide with the trading days of other securities 
marketplaces. To address the concerns expressed 
by such commentators while ensuring that re- 
demptions, repurchases and sales of the securities 
issued by an investment company are transacted 
by it with the investing public at an accurate price, 
the Commission proposes to amend rule 22c-1(b) 
to provide for the pricing of redeemable securities 
on all days when there is a sufficient degree of 
trading in the investment company’s portfolio secu- 
rities that the current net asset value of the invest- 
ment company’s redeemable securities might be 
materially affected by changes in the value of these 
portfolio securities.® 





discussed in Accounting Series Release No. 118 
(Dec. 23, 1970). 


4Of course, the directors could not, in accordance 
with their fiduciary obligations, contemporaneously 
determine to accelerate or defer pricing the securi- 
ties in response to highly beneficial or adverse 
market conditions. 


Sif, for example, an investment company had a 
substantial portion of its portfolio securities listed 
on a securities exchange, it would be expected to 
price its redeemable securities on days when that 
exchange is open for trading since on those days 
the value of the investment company’s redeemable 
securities might be materially affected. In the event 
that sufficient portfolio securities are traded on a 
foreign securities exchange, this obligation may re- 
quire the investment company to price its shares 
on each day when that exchange is open for trad- 
ing, whether or not the principal national securities 
exchanges in the United States are open for busi- 
ness. The Commission does not expect this ele- 
ment of directoral consideration, in establishing the 
time and dates for determining the price of its re- 
deemable securities, generally to cause an invest- 
ment company to incur significant increased opera- 
tional costs. Rather, the Commission believes that 
a management investment company, in fulfilling its 
overriding investment management responsibilities, 
typically would be open for business to monitor 





An investment company is, of course, always obli- 
gated to provide a price for its shareholders which 
is not materially misleading in the context for which 
it is used.§ 


TEXT OF RULEMAKING 


It is proposed to amend Part 270 of Chapter II of 
Title 17 of the Code of Federal Regulations by 
amending paragraph (b) of §270.22c-1 as follows: 





such market's activity where the amount of ex- 
change trading was significant. In other in- 
stances—for example, a company whose portfolio 
management is entirely overseas—the investment 
company would be expected to provide alternative 
procedures to segregate orders received for pur- 
chase, sale, or redemption of its securities during 
non-business days according to the time received 
in order to provide investors with the benefits of ac- 
curate pricing of the investment company’s re- 
deemable shares. 


But, the Division of Investment Management has 
provided “no-action” assurances with respect to 
rule 22c-—1 where an investment company has pro- 
posed not to compute the current net asset value of 
its redeemable securities on days when no such 
security was tendered for redemption and no order 
to purchase or sell such security was received. See 
letters to Investment Company Institute, Profes- 
sional Investment Co., Inc., and Prudential Fund of 
Boston, Inc., dated Oct. 26, 1978, June 3, 1975 
and July 1, 1971, respectively. The letter to In- 
vestment Company Institute additionally addressed 
a number of other issues concerning the pricing of 
investment company securities. 


SFor example, in the case of an investment com- 
pany which invests exclusively in New York Stock 
Exchange listed securities, a price computed dur- 
ing the mid-morning should not be represented as 
a price determined at that exchange’s close. How- 
ever, the Commission recognizes that, in order to 
publicly disseminate information regarding the net 
asset value of its shares through communications 
media, an investment company may be required to 
compute the price of its redeemable securities prior 
to the cessation of all significant market activity in 
its portfolio securities. The Commission would not 
object to such a price, provided that such price is 
not represented to be the current net asset value 
computed at the close of all such markets. 


§270.22c-1 Pricing of redeemable securities for 
distribution, redemption and repurchase. 


(b) For the purposes of this section, (1) the current 
net asset value of any such security shall be com- 
puted (i) on each day in which there is a sufficient 
degree of trading in the investment company’s 
portfolio securities that the current net asset value 
of the investment company’s redeemable securities 
might be materially affected by changes in the 
value of the portfolio securities, and (ii) at such 
specific time during the day as determined by the 
board of directors, including a majority of the di- 
rectors who are not interested persons of the in- 
vestment company, no less frequently than annu- 
ally; and (2) a “qualified evaluator” shall mean any 
evaluator which represents it is in a position to de- 
termine, on the basis of an informal evaluation of 
the eligible trust securities held in the Trust's 
portfolio, whether— 

(i) the current bid price is higher than the offering 
side evaluation, computed on the last business day 
of the previous week, and 


(ii) the offering side evaluation, computed as of the 
last business day of the previous week, is more 
than one-half of one percent ($5.00 on a unit rep- 
resenting $1,000 principal amount of eligible trust 
securities) greater than the current offering price. 


STATUTORY BASIS: Amended rule 22c-1 is pro- 
posed pursuant to the provisions of section 22(c) 
[15 U.S.C. 80a-22(c)] and section 38(a) [15 U.S.C. 
37(a)] of the Act. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 10692/May 14, 1979 


In the Matter of 


BUNKER HILL INCOME SECURITIES, INC. 
and 


SECURITY PACIFIC NATIONAL BANK 
1000 East Walnut Street 
Pasadena, California 91106 


(812-4411) 


NOTICE OF FILING OF APPLICATION PUR- 
SUANT TO SECTION 17(d) OF THE ACT AND 
RULE 17d-1 THEREUNDER FOR ORDER PER- 
MITTING JOINT TRANSACTIONS. 


NOTICE IS HEREBY GIVEN that Bunker Hill In- 
come Securities, Inc. (“Bunker Hill’), registered 
under the Investment Company Act of 1940 (‘‘Act’’) 
as a closed-end, diversified, management invest- 
ment company, and Security Pacific National Bank 
(“Adviser”) (Bunker Hill and the Adviser are collec- 
tively referred to herein as “Applicants”), invest- 
ment adviser to Bunker Hill, filed an application on 
December 26, 1978, pursuant to Section 17(d) of 
the Act and Rule 17d-1 thereunder, for an order 
permitting Bunker Hill and the Adviser to enter into 
a joint arrangement for the payment of premiums 
for errors and omissions insurance covering Appli- 
cants and their officers, directors and employees 
for the policy years 1978 and 1979, and permitting 
them (and any other investment company or com- 
panies of which the Adviser is the investment ad- 
viser that may hereafter be registered under the 
Act, and any subsidiary of the Adviser or of its par- 
ent corporation, Security Pacific Corporation, which 
may become the investment adviser to Bunker Hill) 
to enter into similar joint arrangements for sub- 
sequent years. All interested persons are referred 
to the application on file with the Commission for a 
statement of the representations contained therein, 
which are summarized below. 


Applicants propose to enter into a joint arrange- 
ment for the payment of the premiums for errors 
and omissions insurance covering Applicants and 
their officers, directors and employees for the pol- 
icy years 1978 and 1979, and to allocate such 
premiums between Bunker Hill and the Adviser in 
the same ratio as the premiums that would be 


620/SEC DOCKET 


charged on separate policies bear to each other. 
Applicants also propose to enter into similar ar- 
rangements for subsequent years, if they so desire, 
and provide that (a) the participation of Bunker Hill 
(and any other participating investment company) 
in such joint arrangement for any subsequent year 
is approved by its board of directors (and the di- 
rectors of any other participating investment com- 
pany) by an affirmative vote of the directors, in- 
cluding an affirmative vote of those directors who 
are not interested persons of the Adviser, and (b) 
such directors determine, by a similar vote, after 
due consideration of such relevant information as 
may be available, including advice from one or 
more insurance underwriters issuing competitive 
policies, (i) that the participation of such investment 
company in such joint arrangement with the Ad- 
viser (or any subsidiary of the Adviser or of its par- 
ent corporation which may become the investment 
adviser to Bunker Hill), and with any other invest- 
ment company, would enable such investment 
company to acquire such insurance on a basis no 
less advantageous than the basis on which such 
insurance would be acquired by other participants 
in such joint arrangement, (ii) that the allocation of 
the premium for such insurance among the partici- 
pants in such joint arrangement is fair and equita- 
ble, and (iii) that the portion of the total premium 
payable by such investment company is relatively 
small in relation to its total net assets. 


Applicants state that since October 1974, they 
have purchased errors and omissions insurance is- 
sued by First State Insurance Company (‘First 
State’) covering Applicants and their respective of- 
ficers, directors and employees for losses incurred 
from any claim of any shareholder of Bunker Hill by 
reason of negligent acts, errors or omissions. Ap- 
plicants further state that direct costs of defense 
are covered by the policy, as are costs paid by 
Bunker Hill to any officer or director as indemnifi- 
cation for attorney’s fees and expenses. According 
to the application, the cost of such insurance had 
been borne equally by Bunker Hill and the Adviser 
pursuant to an arrangement approved by the board 
of directors of Bunker Hill. The application states 
that at the October 1977 meeting of the board of 
directors of Bunker Hill, the Adviser informed the 
board that it had recently learned that the allocation 
of premiums for such insurance, under some cir- 
cumstances, might be deemed to be a “joint trans- 
action” requiring an order of the Commission. Ap- 
plicants state that the board of directors of Bunker 
Hill thereupon authorized Bunker Hill to pay up to 
50% of the annual premium for the policy period 
ended October 1978 (but not in excess of $15,250), 





and that a similar resolution was adopted at the 
October 1978 board meeting with respect to the 
premiums due for the policy period ending October 
1979. Applicants further state that the Adviser paid 
the entire premium cost for the 1978 and 1979 pol- 
icy periods, and that, to enable Bunker Hill to reim- 
burse the Adviser for its fair share of such pre- 
miums, Bunker Hill sought additional information 
from First State with respect to a fair premium allo- 
cation. Applicants state that the limit of liability 
under the current policy is $5,000,000 for each 
claim in excess of a deductible of $20,000, and that 
the total premium for such coverage is currently 
$30,500. 


Section 17(d) of the Act and Rule 17d-1 thereun- 
der, taken together, provide, in part, that it is un- 
lawful for an affiliated person of a registered in- 
vestment company, acting as principal, to effect 
any transaction in which such investment company 
is a joint participant, without the permission of the 
Commission. Rule 17d-1 provides, in part, that in 
passing upon applications for orders granting such 
permission, the Commission will consider (1) 
whether the participation of the investment com- 
pany in such transaction on the basis proposed is 
consistent with the provisions, policies and pur- 
poses of the Act, and (2) the extent to which such 
participation is on a basis different from or less ad- 
vantageous than that of other participants. Section 
2(a) (3) (E) of the Act defines the term “affiliated 
person” of an investment company to include any 
investment adviser thereof. 


Applicants submit that the arrangement they pro- 
pose is consistent with the provisions, policies and 
purposes of the Act, that the participation in the 
joint errors and omissions policy on the basis pro- 
posed is fair and equitable, and that the participa- 
tion of each Applicant will be on a basis no less 
advantageous than that of any other participant. In 
support of these assertions, Applicants state that 
First State advised the board of directors of Bunker 
Hill that if the Adviser and Bunker Hill each pur- 
chased separate policies the maximum amount of 
insurance coverage available to each would be 
$1,000,000, and that the estimated annual pre- 
miums on such policies would be $12,900, and 
$10,800, respectively. Applicants state that by ob- 
taining a joint policy, the Adviser and Bunker Hill 
are obtaining $5,000,000 of coverage for an aggre- 
gate premium of $30,500. According to the appli- 
cation, based upon the rationale that the premium 
for a single policy should be allocated between 
Bunker Hill and the Adviser in the same ratio as the 
premiums that would be charged on separate 


policies bear to each other, First State recom- 
mended that the aggregate premium of $30,500 for 
1979 be allocated $16,601 (54.43%) to the Adviser 
and $13,899 (45.57%) to Bunker Hill. The applica- 
tion further states that by using the same allocation 
formula, the 1978 premium cost would be $12,738 
to the Adviser and $10,662 to Bunker Hill. 


According to the application, at a meeting held on 
October 16, 1978, the board of directors of Bunker 
Hill determined to participate in the proposed joint 
arrangement with the Adviser, and to participate in 
the payment of the insurance premiums for the 
years 1978 and 1979, on the basis recommended 
by First State, subject to receipt of an order from 
the Commission. Applicants state that these deci- 
sions were approved by the affirmative vote of all of 
the directors of Bunker Hill, including all of the di- 
rectors who are not interested persons of the Ad- 
viser, and that Bunker Hill has not, and will not, 
make any payments for any portion of the premium 
cost on the 1978 or 1979 policies unless and until 
the order requested by the application has been is- 
sued. 


Applicants submit that, in addition to enhancing 
Bunker Hill’s ability to attract and to hold qualified, 
noninterested directors, the joint errors and omis- 
sions policy benefits Bunker Hill because it pro- 
vides coverage for liabilities and expenses that it 
could incur in the event a shareholder sued Bunker 
Hill and Bunker Hill, for whatever reason, was un- 
able to recover against the Adviser or the Adviser's 
officers and directors. Applicants further submit 
that Bunker Hill’s coverage under the errors and 
omissions policy may have the incidental benefit of 
not requiring Bunker Hill to establish a contingency 
reserve based upon a shareholder’s claim and, 
therefore, would facilitate the determination of net 
asset value. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than June 8, 1979, at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the matter accompanied by a 
statement as to the nature of his interest, the rea- 
son for such request, and the issues, if any, of fact 
or law proposed to be controverted, or he may re- 
quest that he be notified if the Commission shall 
order a hearing thereon. Any such communication, 
Washington, D.C. 20549. A copy of such request 
shall be served personally or by mail upon Appli- 
cants at the address stated above. Proof of such 
service (by affidavit or, in the case of an attorney- 
at-law, by certificate) shall be filed contemporane- 
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ously with the request. As provided by Rule 0-5 of 
the Rules and Regulations promulgated under the 
Act, an order disposing of the application will be 
issued as of course following said date unless the 
Commission's own motion. Persons who request a 
hearing, or advice as to whether a hearing is or- 
dered, will receive any notices and orders issued in 
this matter, including the date of the hearing (if or- 
dered) and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10693/May 15, 1979 


In the Matter of 


SIGMA EXCHANGE FUND, INC. 
Greenville Center 

3801 Kennett Pike 

Wilmington, Delaware 19807 


(811-2792) 


NOTICE OF APPLICATION PURSUANT TO SEC- 
TION 8(f) OF THE ACT FOR AN ORDER OF THE 
COMMISSION DECLARING THAT COMPANY 
HAS CEASED TO BE AN INVESTMENT COM- 
PANY 


NOTICE IS HEREBY GIVEN that Sigma Exchange 
Fund, Inc. (“Applicant”), registered as an open-end 
diversified management investment company 
under the Investment Company Act of 1940 
(‘“‘Act’’), filed an application pursuant to Section 8(f) 
of the Act on April 24, 1979, for an order of the 
Commission declaring that Applicant has ceased to 
be an investment company as defined in the Act. 
All interested persons are referred to the applica- 
tion on file with the Commission for a statement of 
the representations set forth therein, which are 
summarized below. 


Applicant was organized as a Delaware corporation 
and was registered under the Act on December 9, 
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1977. Applicant states that on March 29, 1979, Ap- 
plicant’s board of directors recommended to the 
sole security holder on that date, Delphi American 
Corporation, that Applicant be dissolved and the 
remaining assets, after provisions for expenses, be 
distributed to the sole security holder. Applicant 
also states that on March 30, 1979, it filed a Certifi- 
cate of Dissolution with the Delaware Secretary of 
State, and that Applicant was dissolved under 
Delaware law accordingly. 


Applicant represents that it declared and paid a 
dividend representing all undistributed income ag- 
gregating $5,588.00 to the sole security holder on 
March 29, 1979. The application states that on 
April 9, 1979, the assets remaining after payment 
of the above dividend and a reserve for expenses 
of $9,294.64 totaled $149,800.60 and were distrib- 
uted in cash to the sole security holder. Applicant 
states that if any balance of the reserve for ex- 
penses remains after payment of fees and costs of 
legal counsel, auditors, transfer agent and custo- 
dian, it will be distributed to the sole security holder 
of record at the time of dissolution. Applicant fur- 
ther represents that it has no outstanding in- 
debtedness other than the expenses to be paid 
with the reserve for expenses, that it is not a party 
to any litigation or administrative proceeding, and 
that it is not now engaged in any business activities 
other than those necessary for winding-up of its 
affairs. 


Section 8(f) of the Act provides, in pertinent part, 
that when the Commission, upon application, finds 
that a registered investment company has ceased 
to be an investment company, it shall so declare by 
order and upon the effectiveness of such order, the 
registration of such company shall cease to be in 
effect. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than June 8, 1979, at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the matter accompanied by a 
statement as to the nature of his interest, the rea- 
son for such request, and the issues, if any, of fact 
or law proposed to be controverted, or he may re- 
quest that he be notified if the Commission shall 
order a hearing thereon. Any such communication 
should be addressed: Secretary, Securities and 
Exchange Commission, Washington, D.C. 20549. 
A copy of such request shall be served personally 
or by mail upon Applicant(s) at the address(es) 
stated above. Proof of such service (by affidavit, or 
in case of an attorney-at-law, by certificate) shall 





be filed contemporaneously with the request. As 
provided by Rule 0-5 of the Rules and Regulations 
promulgated under the Act, an order disposing of 
the application will be issued as of course following 
said date unless the Commission thereafter orders 
a hearing upon request or upon the Commission's 
own motion. Persons who request a hearing, or ad- 
vice as to whether a hearing is ordered, will receive 
any notices and orders issued in this matter, in- 
cluding the date of the hearing (if ordered) and any 
postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10694/May 15, 1979 


In the Matter of 


KEYSTONE OTC FUND, INC. 
99 High Street 
Boston, Massachusetts 02110 


(811-2285) 


NOTICE OF APPLICATION PURSUANT TO SEC- 
TION 8(f) OF THE ACT FOR AN ORDER DE- 
CLARING THAT COMPANY HAS CEASED TO BE 
AN INVESTMENT COMPANY 


NOTICE IS HEREBY GIVEN that Polaris Fund Inc. 
(“Polaris”), on behalf of Keystone OTC Fund, Inc. 
(“Applicant”) filed an application pursuant to Sec- 
tion 8(f) of the Investment Company Act of 1940 
(“Act”) on March 5, 1979, for an order of the Com- 
mission declaring that Applicant, a closed-end di- 
versified management investment company regis- 
tered under the Act, has ceased to be an invest- 
ment company as defined in the Act. All interested 
persons are referred to the application on file with 
the Commission for a statement of the representa- 
tions set forth therein, which are summarized 
below. 


The application states that Applicant was incorpo- 
rated under the laws of the Commonwealth of Mas- 
sachusetts on March 29, 1972. Applicant repre- 


sents that on December 15, 1977, at a special 
meeting of Applicant's shareholders, holders of a 
majority of the outstanding shares of Applicant ap- 
proved an agreement and plan of merger under 
which Applicant, Keystone Apollo Fund, Inc. 
(‘Apollo’), and Polaris would be merged into 
Polaris. The application also states that holders of 
a majority of the outstanding shares of Apollo and 
Polaris approved the agreement and plan of 
merger at special meetings of shareholders held on 
December 15, 1977. The Applicant states that on 
December 19, 1977, a statutory merger occurred 
by and between Applicant, Apollo and Polaris that 
compiled with Massachusetts law. 


The application states that in connection with the 
merger, two types of distributions were made to 
Applicant’s shareholders. On December 19, 1977, 
Applicant paid to its shareholders of record on 
November 30, 1977, a dividend from its taxable in- 
come equal to substantially all such income undis- 
tributed as of the record date. On December 19, 
1977 the outstanding shares of Applicant's com- 
mon stock were converted into shares of Polaris 
common stock ($1.00 par value per share) for dis- 
tribution to Applicant’s former shareholers by 
Polaris, except that Applicant’s treasury shares 
were deemed cancelled as of the effective date of 
the merger. The application states that all of the 
Applicant’s portfolio securities and other assets not 
distributed to shareholders prior to December 19, 
1977, were transferred to Polaris on that date. Ap- 
plicant represents that on December 19, 1977, its 
legal existence terminated, that there are no pend- 
ing litigation or administrative proceedings to which 
the Applicant is currently a party, and that the Ap- 
plicant is not engaged in any business activities 
whatsoever. 


Section 8(f) of the Act provides, in pertinent part, 
that when the Commission, upon application, finds 
that a registered investment company has ceased 
to be an investment company, it shall so declare by 
order and upon the effectiveness of such order, the 
registration of such company shall cease to be in 
effect. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than June 5, 1979, at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the matter accompanied by a 
statement as to the nature of his interest, he rea- 
son for such request, and the issues, if any, of fact 
or law proposed to be controverted, or he may re- 
quest that he be notified if the Commission shall 
order a hearing thereon. Any such communication 
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should be addressed: Secretary, Securities and 
Exchange Commission, Washington, D.C. 20549. 
A copy of such request shall be served personally 
or by mail upon Applicant(s) at the address(es) 
stated above. Proof of such service (by affidavit, or 
in case of an attorney-at-law, by certificate) shall 
be filed contemporaneously with the request. As 
provided by Rule 0-5 of the Rules and Regulations 
promulgated under the Act, an order disposing of 
the application will be issued as of course following 
said date unless the Commission thereafter orders 
a hearing upon request or upon the Commission’s 
own motion. Persons who request a hearing, or ad- 
vice as to whether a hearing its ordered, will re- 
ceive any notices and orders issued in this matter, 
including the date of the hearing (if ordered) and 
any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10695/May 15, 1979 


In the Matter of 


KEYSTONE APOLLO FUND, INC. 
99 High Street 
Boston, Massachusetts 02110 


(811-1909) 


NOTICE OF APPLICATION PURSUANT TO SEC- 
TION 8(f) OF THE ACT FOR AN ORDER DE- 
CLARING THAT COMPANY HAS CEASED TO BE 
AN INVESTMENT COMPANY 


NOTICE IS HEREBY GIVEN that Polaris Fund Inc. 
(‘Polaris’), on behalf of Keystone Apollo Fund, Inc. 
(“Applicant”), filed an application pursuant to Sec- 
tion 8(f) of the Investment Company Act of 1940 
(“Act”) on March 5, 1979, for an order of the Com- 
mission declaring that Applicant, a diversified 
open-end management investment company reg- 
istered under the Act, has ceased to be an invest- 
ment company as defined in the Act. All interested 
persons are referred to the application on file with 
the Commission for a statement of the representa- 
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tions set forth therein, which are summarized 
below. 


Applicant represents that on December 15, 1977, 
at a special meeting of Applicant’s shareholders, 
holders of a majority of the outstanding shares of 
Applicant approved an agreement and plan of 
merger under which Applicant, Keystone OTC 
Fund, Inc. (“OTC”), and Polaris would be merged 
into Polaris. The application also states that hol- 
ders of a majority of the outstanding shares of OTC 
and Polaris approved the agreement and plan of 
merger at special meetings of shareholders held on 
December 15, 1977. The Applicant states that on 
December 19, 1977, a statutory merger occured by 
and between Applicant, OTC and Polaris that com- 
plied with the provisions of Massachusetts law. 


The application states that in connection with the 
merger, two types of distributions were made to 
Applicant’s shareholders. On December 5, 1977, 
Applicant paid to its shareholders of record on 
November 30, 1977, a dividend from its taxable in- 
come equal to substantially all such income undis- 
tributed as of the record date. On December 19, 
1977, the outstanding shares of Applicant's com- 
mon stock were converted into shares of Polaris 
common stock ($1.00 par value per share), for dis- 
tribution to Applicant’s former shareholders by 
Polaris, except that Applicant’s treasury shares 
were deemed cancelled as of the effective date of 
the merger. The application states that all of Appli- 
cant’s portfolio securities and other assets not dis- 
tributed to shareholders prior to December 19, 
1977, were transferred to Polaris on that date. Ap- 
plicant represents that on December 19, 1977, its 
legal existence terminated, that there are no pend- 
ing litigation or administrative proceedings to which 
the Applicant is currently a party, and that the Ap- 
plicant is not engaged in any business activities 
whatsoever. 


Section 8(f) of the Act provides, in pertinent part, 
that when the Commission, upon application, finds 
that a registered investment company has ceased 
to be an investment company, it shail so declare by 
order and upon the effectiveness of such order, the 


registration of such company shall cease to be in 
effect. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than June 5, 1979, at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the matter accompanied by a 
statement as to the nature of his interest, the rea- 





son for such request, and the issues, if any, of fact 
or law proposed to be controverted, or he may re- 
quest that he be notified if the Commission shall 
order a hearing thereon. Any such communication 
should be addressed: Secretary, Securities and 
Exchange Commission, Washington, D.C. 20549. 
A copy of such request shall be served personally 
or by mail upon Applicant(s) at the address(es) 
stated above. Proof of such service (by affidavit, or 
in case of an attorney-at-law, by certificate) shall 
be filed contemporaneously with the request. As 
provided by Rule 0-5 of the Rules and Regulations 
promulgated under the Act, an order disposing of 
the application will be issued as of course following 
said date unless the Commission thereafter orders 
a hearing upon request or upon the Commission’s 
own motion. Persons who request a hearing, or ad- 
vice as to whether a hearing is ordered, will receive 
any notices and orders issued in this matter, in- 
cluding the date of the hearing (if ordered) and any 
postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10696/May 15, 1979 


In the Matter of 


CORPORATE INCOME TRUST, SERIES 1 
(and subsequent Series) 


and 


DONALDSON, LUFKIN & JENRETTE 
SECURITIES CORPORATION 

140 Broadway 

New York, New York 10005 


(812-4440) 


ORDER PURSUANT TO SECTION 6(c) OF THE 
ACT GRANTING EXEMPTION FROM THE PRO- 
VISIONS OF SECTIONS 14(a) AND 22(d) OF THE 
ACT AND RULE 19b-1 THEREUNDER AND PUR- 
SUANT TO SECTION 11 OF THE ACT PERMIT- 
TING CERTAIN OFFERS OF EXCHANGE 


On April 19, 1979, a notice was issued (Investment 
Company Act Release No. 10667) of an application 
filed on February 21, 1979, and amended on April 
11, 1979, and April 16, 1979, by Corporate Income 
Trust, Series 1 (and subsequent Series), a unit in- 
vestment trust, and its sponsor, Donaldson, Lufkin 
& Jenrette Securities Corporation, (collectively 
“Applicants”), for an order pursuant to Section 6(c) 
of the Investment Company Act of 1940 (‘Act’), 
exempting Applicants from the provisions of Sec- 
tions 14(a) and 22(d) of the Act and Rule 19b-1 
thereunder, and pursuant to Section 11 of the Act, 
permitting certain offers of exchange described in 
the application. 


The notice gave interested persons an opportunity 
to request a hearing and stated that an order dis- 
posing of the application would be issued as of 
course unless a hearing should be ordered. No re- 
quest for a hearing has been filed and the Com- 
mission has not ordered a hearing. 


The matter has been considered, and it is found 
that the granting of the requested orders is appro- 
priate in the public interest and consistent with the 
protection of investors and the purposes fairly in- 
tended by the policy and provisions of the Act. Ac- 
cordingly, 


IT 1S ORDERED, pursuant to Section 6(c) of the 
Act, that the application for exemption from the 
provisions of Section 14(a) and 22(d) of the Act 
and Rule 19b-1 under the Act, to the extent re- 
quested, be, and hereby is, granted, effective 
forthwith. 


IT IS FURTHER ORDERED, pursuant to Section 
11 of the Act, that the proposed offers of exchange 
be, and hereby are, approved, effective forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 10697/May 15, 1979 


In the Matter of 


SOVEREIGN COAL GROUP, INC. 
525 Federal Street 
Bluefield, West Virginia 24701 


(812-4458) 


NOTICE OF APPLICATION PURSUANT TO SEC- 
TION 3(b)(2) OF THE ACT FOR AN ORDER DE- 
CLARING THAT COMPANY IS NOT AN INVEST- 
MENT COMPANY OR, ALTERNATIVELY, FOR AN 
ORDER PURSUANT TO SECTION 6(c) 
EXEMPTING COMPANY FROM ALL PROVISIONS 
OF THE ACT 


NOTICE IS HEREBY GIVEN that Sovereign Coal 
Group, Inc. (‘Applicant’), has filed an application 
on March 30, 1979 pursuant to Section 3(b)(2) of 
the Investment Company Act of 1940 (‘Act’), for 
an order of the Commission declaring that Appli- 
cant is not an investment company, or, alterna- 
tively, for an order pursuant to Section 6(c) of the 
Act exempting the Applicant from all provisions of 
the act. All interested persons are referred to the 
application filed with the Commission for a state- 
ment of the representations contained therein, 
which are summarized below. 


Applicant is a West Virginia corporation, incorpo- 
rated on February 13, xou9. It is not now nor has it 
ever been registered as an investment company. 


The application states that Applicant is a newly- 
created holding company which was organized to 
facilitate the reorganization (“Reorganization”) of a 
group of eight interrelated corporations (‘Ashland 
Companies’). The application states that the Ash- 
land Companies are principally engaged in the 
mining and marketing of bituminous coal. Fur- 
thermore, the application states that the purpose of 
the Reorganization is to simplify and consolidate 
the corporate structure of the Ashland Companies 
which is characterized by complex interlocking 
stockholder ownership and common management. 


The application incorporates by reference the pre- 
vious joint application (“Initial Application’-File No. 
812-4395) of three of the Ashland Companies, 
Ashland Coal and Coke Company (‘‘Ashland 
Coal’), Poplar Creek Development Company 
(‘Poplar Creek’), and Sovereign Pocahontas 
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Company (‘Sovereign Pocahontas”), filed with the 
Commission on November 20, 1978, and amended 
on January 11, 1979. The Initial Application re- 
sulted in an order of the Commission, dated Feb- 
ruary 23, 1979 (Rel. IC-10601), exempting each of 
the three Ashland Companies applying pursuant to 
Section 6(c) of the Act from all provisions of the Act 
until the earlier of December 31, 1979, or consum- 
mation of the Reorganization of the Ashland Com- 
panies described therein. 


The application states that, pursuant to the Reor- 
ganization Applicant will acquire 100% owner- 
ship of four of the eight Ashland Companies by the 
statutory merger of those companies with four 
wholly-owned subsidiaries of Applicant. As a direct 
consequence thereof, Applicant will also acquire 
upon the transfer to it of intercompany holdings of 
stock in other Ashland Companies, 100% owner- 
ship of two other companies in the group and 94% 
ownership of one other, but only an indirect, major- 
ity stockholder position in the remaining company, 
Harman Mining Corporation (“Harman Mining’), 
the largest of the eight Ashland companies. In the 
case of Ashland Coal, Poplar Creek, and Sovereign 
Pocahontas, each company’s holdings will consti- 
tute less than a majority interest in Harman Mining, 
and, therefore, will constitute “investment securi- 
ties” in the hands of each such wholly-owned sub- 
sidiary of Applicant. Investment securities are de- 
fined in Section 3(a) of the Act, for purposes of 
Section 3, as “all securities except (A) Government 
securities, (B) securities issued by employees’ se- 
curities companies and (C) securities issued by 
majority-owned subsidiaries of the owner which are 
not investment companies.” 


The application further states that upon consum- 
mation of the Reorganization, as now proposed, 
Ashland Coal, Poplar Creek, and Sovereign 
Pocahontas, each of which will become direct, 
wholly-owned subsidiaries of Applicant, may each 
be deemed investment companies within the 
meaning of Section 3(a)(3) of the Act. With respect 
thereto, Applicant claims that each of the three 
companies may nevertheless be excepted from 
definition as an investment company pursuant to 
Section 3(b)(3) of the Act. That section excepts 
from the Act any issuer all the outstanding securi- 
ties of which (other than short-term paper and di- 
rectors’ qualifying shares) are directly or indirectly 
owned by a company which is itself excepted from 
definition as an investment company by either Sec- 
tion 3(b)(1) or (2) of the Act. According to the appli- 
cation, Section 3(b)(3) literally applies only if Appli- 
cant itself is excepted from definition as an invest- 





ment company under either Section 3(b)(1) or 
3(b)(2). Consequently, Applicant further claims, 
based on the fact that the shares of Ashland Coal, 
Poplar Creek and Sovereign Pocahontas in its 
hands may also be deemed “investment securities” 
pursuant to Section 3(a)(3)(C) and amounted to 
approximately 49.5% of its total assets (less cash 
and government securities) on an unconsolidated 
basis as of December 31, 1978, that it may be 
deemed a Section 3(a)(3) investment company and 
that it is entitled to an exemption pursuant to Sec- 
tion 3(b)(3). Because Applicant believes it clearly 
qualifies under Section 3(b)(2), although it possibly 
qualifies under Section 3(b)(1), it seeks an order 
from the Commission under Section 3(b)(2). 


The application contends that the statutory defini- 
tions of a “majority-owned subsidiary” and a “con- 
trolled company” are broad enough to encompass 
a wholly-owned subsidiary. The application states 
that the primary business of Ashland Coal will be 
the mining and marketing of bituminous coal 
through Harman Mining, a controlled company. 
Similarly, it is asserted that Sovereign Pocahontas 
is independently and primarily engaged in non- 
investment company business activities, with over 
75% of its total income for the five years ended 
December 31, 1977 generated by its direct coal 
marketing and sales activities. Three of the Ash- 
land Companies, Sovereign Coal Corporation 
(“Sovereign Coal’), Ashland Mining Corporation 
(‘‘Ashland Mining’’) and Majestic Collieries 
(“Majestic”), are engaged in the business of mining 
and preparing coal. In financial statements sub- 
mitted as exhibits, Applicant represents that some 
50% of its assets will be represented by Sovereign 
Coal, Ashland Mining and Majestic and that a sub- 
stantial amount of its income will be derived from 
the operations of these companies. 


The application further contends that Harman Min- 
ing can be considered as a “majority-owned” com- 
pany under Section 3(b)(2)(A) and that Applicant 
controls Harman Mining within the meaning of Sec- 
tion 3(b)(2)(B), because 54% of Harman Mining’s 
stock is held by three 100% owned subsidiaries of 
the Applicant, because the management and oper- 
ations of Harman Mining will be identical in all re- 
spects after the Reorganization to that which would 
result if Harman Mining were a direct, majority- 
owned subsidiary, and because, by virtue of Ash- 
land Coal’s 31% ownership, it is presumptively a 
controlled company of Ashland Coal under the 
statutory criteria of Section 2(a)(9). In addition, as 
stressed in the Initial Application, all the Ashland 
Companies, including Harman Mining, are man- 


aged by essentially the same officers and directors. 
Those same persons will comprise the manage- 
ment and Board of Applicant after the Reorganiza- 
tion. Applicant contends that Harman Mining is di- 
rectly engaged in non-investment activities and 
that, but for the fact that Harman Mining is not a 
wholly-owned sub-exemption under Section 
3(b)(1). In this regard, it is noted that nearly one- 
half of the annual coal production of all the Ashland 
Companies is accounted for by Harman Mining. 


Finally, Applicant claims that consummation of the 
Reorganization will involve no changes in the fun- 
damental business operations or policies of the 
Ashland Companies. It is asserted that the Reor- 
ganization entails only a variation in the form and 
structure of the Ashland Companies and not a 
change in their basic non-investment company line 
of business, the mining and marketing of bitumi- 
nous coal. 


Section 3(a)(3) of the Act defines an investment 
company as any issuer which is engaged, or pro- 
poses to engage, in the business of investing, rein- 
vesting, owning, holding, or trading in securities, 
and owns or proposes to acquire investment secu- 
rities having a value exceeding 40 per centum of 
the value of such issuer’s total assets (exclusive of 
Government securities and cash items) on an un- 
consolidated basis. Section 3(b)(1) of the Act ex- 
cepts from the definition of investment company 
any issuer primarily engaged, directly or through a 
wholly owned subsidiary or subsidiaries, in a busi- 
ness or businesses other than that of investing, 
reinvesting, owning, holding or trading in securities. 
Section 3(b)(2) of the Act excepts from the defini- 
tion of an investment company any issuer which 
the Commission finds and by order declares to be 
primarily engaged in a business or businesses 
other than that of investing, reinvesting, owning, 
holding or trading in securities, either directly or (A) 
through majority-owned subsidiaries or (B) through 
controlled companies conducting similar types of 
businesses. 


For the reasons set forth above, Applicant con- 
tends that it is entitled to an order of the Commis- 
sion under Section 3(b)(2) of the Act, finding and 
declaring that Applicant is primarily engaged in a 
business or businesses other than that of investing, 
reinvesting, owning, holding, or trading in securities 
through majority-owned subsidiaries, or through 
controlled companies conducting similar types of 
business, and that Applicant is not an investment 
company. 
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Alternatively, Applicant contends that it as well as 
Ashland Coal, Poplar Creek, and Sovereign 
Pocahontas, meet the requirements of Section 6(c) 
of the Act and are entitled to an exemption from all 
the provisions of the Act pursuant to Section 6(c). 
Section 6(c) of the Act provides that the Commis- 
sion may conditionally or unconditionally exempt 
any person or transaction from any provision or 
provisions of the Act if such exemption is neces- 
sary or appropriate in the public interest and con- 
sistent with the protection of investors and the pur- 
poses fairly intended by the policy and provisions 
of the Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than June 8, 1979 at 5:30 
p.m. submit to the Commission in writing a request 
for a hearing on the matter accompanied by a 
statement as to the nature of his interest, the rea- 
son for such request, and the issues, if any, of fact 
or law proposed to be controverted, or he may re- 
quest that he be notified if the Commission shall 
order a hearing thereon. Any such communication 
should be addressed: Secretary, Securities and 
Exchange Commission, Washington, D. C. 20549. 
A copy of such request shall be served personally 
or by mail upon Applicant at the address stated 
above. Proof of such service (by affidavit, or in the 
case of an attorney-at-law, by certificate) shall be 
filed contemporaneously with the request. As pro- 
vided by Rule 0-5 of the Rules and Regulations 
promulgated under the Act, an order disposing of 
the application herein will be issued as of course 
following said date unless the Commission there- 
after orders a hearing upon request or upon the 
Commission’s own motion. Persons who request a 
hearing, or advice as to whether a hearing is or- 
dered, will receive any notices and orders issued in 
this matter, including the date of the hearing (if or- 
dered) and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 


EXEMPTION OF TRANSACTIONS BY 
INVESTMENT COMPANIES WITH CERTAIN 
AFFILIATED PERSONS 


AGENCY: Securities and Exchange Commission. 


ACTION: Proposed rulemaking. 
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SUMMARY: The Commission is requesting public 
comment on an amendment to a rule under the In- 
vestment Company Act of 1940 to permit, provided 
that specified safeguards are satisfied, certain 
transactions between an investment company and 
a company 5% or more of whose outstanding vot- 
ing securities is owned by that investment com- 
pany. but which is not controlled by the investment 
company. Absent this amendment, such a transac- 
tion could be effected only upon an exemptive 
order granted by the Commission on a case-by- 
case basis. 


DATE: Comments must be received by July 2, 
1979. 


ADDRESSES: Send comments in triplicate to 
George A. Fitzsimmons, Secretary, Securities and 
Exchange Commission, Washington, D.C. 20549. 
(Refer to File No. S7-781.) All comments received 
will be available for public inspection and copying 
in the Commission's Public Reference Room, 1100 
L Street, N.W., Washington, D.C. 20549. 


FOR FURTHER INFORMATION CONTACT: 
Cathy G. Douglas, Esq. 
Investment Company Act Study Group 
Division of Investment Management 
Securities and Exchange Commission 
500 N. Capitol Street 
Washington, D.C. 20549 
(202) 755-6972. 


SUPPLEMENTARY INFORMATION: The Commis- 
sion today proposed for public comment an 
amendment to rule 17a-6 [17 CFR 270.17a-6] 
under the Investment Company Act of 1940 [15 
U.S.C. 80a-1 et seq.]. The proposed amendment 
was developed by the Division of Investment Man- 
agement’s Investment Company Act Study Group 
in the context of its re-examination of the regulation 
of investment companies. 


A. BACKGROUND 


Section 17(a) of the Act [15 U.S.C. 80a-17(a)] 
makes it unlawful for an affiliated person of an in- 
vestment company or any affiliated person of such 
person acting as a principal knowingly to sell to or 
to buy from that investment company (or any af- 
filiated person thereof) any security or other prop- 
erty or to borrow money or other property from the 





investment company.' The term “affiliated person” 
is defined in section 2(a)(3)(C) of the Act [U.S.C. 
80a-2(a)(3)(C)] to include any person directly or in- 
directly controlling such other person.” Therefore, a 
corporation which is controlled by an investment 
company is an affiliated person of that investment 
company—commonly called a controlled portfolio 
affiliate —for purposes of the prohibitions of section 
17(a) of the Act. Moreover, the term “affiliated per- 
son” also is defined by section 2(a)(3)(B) of the Act 
[15 U.S.C. 80a-2(a)(3)(B)] to mean any person 5% 
or more of whose outstanding voting securities are 
directly or indirectly owned, controlled, or held with 





1 Among proposed transactions involving portfolio 
affiliates which have been the subject of applica- 
tions for exemption from the prohibitions of section 
17(a) areG the conversion of preferred stock into 
common, Axe-Houghton Fund A, Inc., Investment 
Company Act Release No. 5150 (Oct. 30, 1967); 
the exchange of new warrants for old, Value Line 
Special Situations Fund, Investment Company Act 
Release No. 6621 (July 15, 1971); the amendment 
of a loan agreement effecting the subordination of 
certain debentures, Greater Washington Industrial 
Investments, Inc., Investment Company Act Re- 
lease No. 3759 (August. 29, 1963); and the sale of 
patents and licenses, E. |. duPont de Nemours & 
Co., Investment Company Act Release No. 65w6 
(May 17, 1971). In American Bakeries Company, 
Investment Company Act Release No. 9924 (Sept. 
13, 1977), 13 SEC Docket i8, the Commission 
granted retroactive exemption from the prohibitions 
of section 17(a) for a transaction in which a 
portfolio affiliate reacquired certain of its shares 
from an investment company. Although the parties 
agreed that the terms were fair and reasonable and 
that there was no overreaching by either side, the 
investment company had sought to have the trans- 
action rescinded after the shares experienced a 
substantial price increase. 


2 The term “control” is defined in section 2(a)(9) of 
the Act [15 U.S.C. 80a-2(a)(9)] to mean the power 
to exercise a controlling influence over the man- 
agement or policies of a company, unless such 
power is solely the result of an official position with 
such company. That section contains a rebuttable 
presumption that beneficial ownership of more than 
25 percent of the voting securities of a company is 
control. However, no person may rely on the pre- 
sumption that less than 25 percent ownership is not 
control when, in fact, a contro! relationship exists 
under all the facts and circumstances. Fundamen- 
tal Investors, Inc., 41 SEC 285, 292-5 (1962). 


power to vote, by such other person. Therefore, a 
corporation 5% or more of whose outstanding vot- 
ing securities is owned by an investment company, 
even though not controlled by the investment com- 
pany, also is an affiliated person of that investment 
company—commonly called a non-controlled 
portfolio affiliate—for purposes of the prohibitions 
of section 17(a) of the Act. 


Section 17(b) of the Act [15 U.S.C. 80a-17(b)] au- 
thorizes the Commission to exempt proposed 
transactions from the prohibitions of section 17(a) 
where it finds, in part, that the terms of the transac- 
tion are fair and reasonable and do not involve 
overreaching on the part of any person involved. 
This statutory requirement for exempting particular 
proposed transactions has been read to mean that 
the Commission—in addition to finding that the 
proposed transaction is fair and reasonable and in- 
volves no overreaching of the investment 
company—must find that there is no overreaching 
of the portfolio affiliate by the investment company 
or by any other person involved in the proposed 
transaction.? However, the legislative history of 
section 17(a) regarding the persons intended to be 
protected by that provision may not be free from 
doubt with respect to Congressional intent.* Addi- 





3 In a number of its decisions the Commission has 
made such a finding in addition to finding that no 
person is over-reaching the investment company. 
See, e.g., Talley Industries, Inc., 44 SEC 165 
(1970); Fifth Avenue Coach Lines, Inc., 43 SEC 
635 (1967); Century Investors, Inc., 40 SEC 319 
(1960); Madison Fund, Inc., 40 SEC 143 (1960); 
and Equity Corp., 40 SEC 124 (1960). 


4In the Commission’s testimony preceding the 
enactment of that legislation, only one reference 
was made to transactions with portfolio affiliates. 
During the Senate hearings on S.3580, the first bill 
introduced to regulate investment companies, 
David Schenker of the Commission's staff dis- 
cussed this matter with Senator Taft. Both agreed 
that any publicity regarding an investment com- 
pany’s overreaching a portfolio affiliate would result 
in legal actions under state corporate law; but Mr. 
Schenker argued the need for an agency to pub- 
licize such transactions. See, Hearings on S.3580 
Before a Subcomm. of the Comm. on Banking and 
Currency, 76th Cong., 3d Sess. 257-59 (1940). 
Nonetheless, earlier in that testimony Mr. Schenker 
had described section 17 to be directed exclusively 
to regulating transactions involving persons acting 
as fiduciaries in respect to an investment trust— 


SEC DOCKET/629 





tionally, Congress’ fundamental findings and decla- 
ration of policy upon which the Act was legislated 





Continued from preceding page 


The only thing this section says is that a 
person who is an officer, a director, a 
manager, or underwriter, shall not as 
principal sell any property to the invest- 
ment trust. And that is obvious, because 
[that is] where he is attempting to sit on 
both sides of a transaction, where he has 
a personal pecuniary interest as a seller 
and is acting in a fiduciary capacity with 
respect to the investment trust... . Id. at 
256. 


In his subsequent testimony regarding section 
17(a), including during testimony on the com- 
promise bills which were enacted as the Act, 
S.4108 and the comparable H.R. 10065, Mr. 
Schenker did not express any additional concerns 
regarding the appropriateness of encompassing 
transactions involving portfolio affiliates in section 
iW; 


At the time Mr. Schenker testified on S. 3580, sec- 
tion 17(a) of S. 3580 included as section 17(a)(4) 
prohibitions against certain joint transactions which 
were subsequently removed and enacted as sec- 
tion 17(d) of the Act [15 U.S.C. 80a-17(d)]. Signifi- 
cantly, the prohibitions which were enacted as sec- 
tion 17(d) are concerned only that an investment 
company and controlled companies thereof would 
be disadvantaged in participating in a proposed 
joint transaction with affiliated or certain other per- 
sons. Thus, assuming Mr. Schenker’s initial tes- 
timony suggested that section 17(a) of the Act was 
intended to protect the broadest spectrum of per- 
sons, the removal of certain of its prohibitions re- 
specting joint transactions to section 17(d) signifi- 
cantly diminished the investor protections actually 
provided by the Act for the shareholders of portfolio 
affiliates without legislative explanation. See, SEC 
v. Talley Industries, Inc. 399 F.2d 396, 405 (2d Cir. 
1968), cert. denied. 393 U.S. 1015 (1969), order 
of injunction aff'd. sub. nom. SEC v. General Time 
Corp., 407 F.2d 65 (2d Cir. 1968), cert. denied, 
393 U.S. 1026 (1969). Because of this difference in 
the scope of persons intended to be protected by 
sections 17(a) and (d), rule 17d-1(d)(5) thereunder 
does not contain any investor protections specif- 
ically directed to investors of downstream affiliates. 


Finally, it also should be noted that, in discussing 
the scope and protections afforded by the Act, 
neither the legislative reports accompanying the 
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do not refer explicitly to any legislative concern re- 
garding investors of portfolio affiliates.5 


Moreover, control of industrial corporations gener- 
ally has not been a corporate purpose of invest- 





bills enacted as the Act nor the speeches by the 
Act’s floor managers in Congress refer to any con- 
cern for protecting shareholders of companies 
which are portfolio affiliates of investment com- 
panies. See, S. Rep. No. 1775, 76th Cong., 3d 
Sess. 6-8, 14 (1940); H.R. Rep. No. 2639, 76th 
Cong., 3d Sess. 7-10, 17 (1940); 86 Cong. Rec. 
9810 (1940); and 86 Cong. Rec. 2844, 2846 
(1940). 


5 Although Congress found in section 1(a)(3) of the 
Act [15 U.S.C. 80a-1(a)(3)] that investment com- 
panies are affected with a national public interest in 
that they may dominate and control or otherwise 
affect the policies and management of companies 
engaged in business in interstate commerce, in 
contrast to other findings in that section it did not 
also declare in section 1(b) of the Act [15 U.S.C. 80 
a-1(b)] that such activities adversely affected the 
national public interest and the interest of inves- 
tors. 


Consequently, Judge Friendly has concluded that 
“[w]hile the danger of such influence was recog- 
nized at the time the Act was passed ... it was not 
one of the principal evils the Act sought to rem- 
edy....” Rather, he characterized it as a “low 
priority policy.” SEC v. Sterling Precision Corp., 
393 F.2d 214, 218-19 (2d Cir. 1968). Nonetheless, 
the Commission has determined that, upon exam- 
ining a transaction proposed to be consummated 
pursuant to a requested order of exemption under 
section 17(b) and finding the proposed transaction 
involved overreaching of any person, it would not 
stand mute. 


“We cannot believe the Congress intended, after 
requiring an agency of the Government to examine 
a transaction such as this, to put that agency in the 
position of effectively authorizing the transaction 
when there are circumstances raising questions as 
to possible overreaching of a person concerned 
which has public investors.” Fifth Avenue Coach 
Lines, Inc., 43 SEC 635, 639 (1967). However, as 
discussed below, the Commission has exempted 
by rulemaking transactions involving licensed small 
business investment companies and venture capi- 
tal companies from such individual examination, 
regardless of whether their portfolio affiliates had 
public shareholders. 





ment companies.® This is particularly true of open- 
end investment companies, which presently repre- 
sent the majority of registered investment com- 
panies.” 


The Commission, pursuant to its rulemaking au- 
thority, has exempted certain investment company 
transactions involving portfolio affiliates from sec- 
tion 17(a) of the Act. Rule 17a-6 [17 CFR 
270.17a-6] was promulgated by the Commission in 
1961 to provide small business investment com- 





6 “Although the great majority of all investment 
companies in the United States do not appear to 
have attempted any control over the issuers of the 
securities in their portfolio, many investment com- 
panies, at one time or another, have held blocks of 
securities sufficient to control at least one enter- 
prise. ... Broadly speaking, over the last fifteen 
years there have been in existence approximately 
thirty investment-holding companies, with an equal 
or larger number of management investment com- 
panies which controlled some industrial companies 
but with whom control of industrial enterprises was 
more incidental.” Securities and Exchange Com- 
mission, Investment Trusts and Investment Com- 
panies, Part IV, H. Doc. No. 246, 77 Cong. ist 
Sess. 2 (1942). 


7“TO]nly closed-end management investment 
companies (including investment-holding com- 
panies) have been concerned with control of in- 
dustry.” Id. Subsequent studies show that ‘‘open- 
end investment companies have been relatively in- 
active stockholders.” Wharton School of Finance 
and Commerce, A Study of Mutual Funds, H.R. 
Rep. No. 2274, 87th Cong. 2d Sess. 26 (1962). It 
concluded that “as of late 1958 neither the extent 
nor character of [mutual fund] influence [over 
portfolio companies] appeared to be such as to 
warrant serious concern.” Id. The Wharton Study 
was updated by the Commission’s report, Public 
Policy Implications of Investment Company 
Growth, H.R. Rep. No. 2337, 89th Cong., 2d Sess. 
(1966), which noted that ‘active participation in the 
affairs of portfolio companies by investment com- 
pany managements in the role of interested share- 
holders should not be confused with the managers’ 
use of mutual fund assets to control portfolio com- 
panies.” Id. at 310. 


On September 30, 1978, open-end investment 
companies had assets of approximately $64 billion, 
while closed-end companies had assets of ap- 
proximately $8 billion. 


panies licensed by the United States Small Busi- 
ness Administration with an exemption from section 
17(a)(1) and section 17(a)(3) for certain transac- 
tions with portfolio affiliates.6 Rule 17a-6 was 
amended by the Commission in 1964 to provide an 
exemption from section 17(a) to additional persons 
and transactions.? The basic purpose of the 
amendment, like the original rule, was “to eliminate 
filing and processing applications in circumstances 
in which there appears to be no likelihood that the 
statutory finding for a specific exemption under 
section 17(b) could not be made.’'® As presently 
constituted, rule 17a-6 provides exemptions from 
the provisions of section 17(a) of the Act to two 
classes of transactions. 


—Paragraph (a) of rule 17a-6 generally provides 
such an exemption to certain transactions between 
a licensed small business investment company or a 
venture capital company and a portfolio affiliate." 





8 Investment Company Act Release No. 3361 (Nov. 
17, 1961), 26 FR 11238, 11240 (1961). That 
rulemaking provided such an exemption, subject to 
certain conditions, regarding loans and other secu- 
rities transactions which would be prohibited by 
such sections solely because of an affiliation 
created by the small business investment com- 
pany’s owning, holding or controlling with power to 
vote the voting securites of a small business con- 
cern. That exemption was not available if any per- 
son having an affiliate, promoter or principal 
underwriter relationship with the investment com- 
pany also had a direct or indirect specified financial 
interest in the small business concern. 


9 Investment Company Act Release No. 3968 (April 
29, 1964) 29 FR 6152 (1964) [order adopting rule]. 


10 Investment Company Act Release No. 3776 
(Sept. 27, 1963) 28 FR 10753 (1964) [order prop- 
osing adoption of rule]. 


11 A venture capital company was defined as a 
company engaging in the business of underwriting, 
furnishing capital to industry, financing promotional 
enterprises, purchasing securities of issuers for 
which no ready market is in existence, and reor- 
ganizing companies or similar activities. Compare, 
section 12(e) of the Act [15 U.S.C. 80a-12(e)]. The 
Commission extended this exemption to transac- 
tions of venture capital companies because its “‘ex- 
perience in the regulation of a number of venture 
capital investment companies registered under the 
Investment Company Act which are not licensed 
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—Paragraph (b) of rule 17a-6 generally provides a 
similar exemption to certain transactions between 
any other investment company and a portfolio af- 
filiate, provided that the portfolio affiliate is a 
“non-public” company. '2 


The applicability of paragraph (b) to transactions 
only with non-public portfolio affiliates ‘‘was in- 
tended to assure that, consistent with the purposes 
of Section 17 of the Act, no transactions exempted 
by the rule would involve a risk of overreaching of 
or unfairness to an affiliated or controlled company 
in which there is a substantial public investor inter- 
est.’’'? Nonetheless, such a limitation was not 
applied to transactions of licensed small business 
investment companies or venture capital com- 
panies because, among other reasons, it would 
interfere with the opportunity to make the kind of 
prompt changes in their relationship with their 
portfolio companies which they believe is essential 
to their effective operation.'* However, no exemp- 
tion under rule 17a-6 is available in the event that 
certain affiliated and other persons of the invest- 
ment company, e.g., a controlling person of the 
company, is a party or has a financial interest in a 
party to the transaction.'5 
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small business investment companies indicates 
that the similarity of their operations gives rise to 
the same kinds of problems as those encountered 
by small business investment companies.” Invest- 
ment Company Act Release No. 3968, supra, n. 9. 


12 A non-public company for purposes of paragraph 
(b) generally means a company whose outstanding 
securities are beneficially owned by not more than 
100 persons. Compare, section 3(c)(1) of the Act 
[15 U.S.C. 80a-3(c)(1)]. 


13 Investment Company Act Release No. 3968, 
supra, n.9. 


141d. The release did not express any concern 
whether investors in a public corporation which is a 
portfolio affiliate of a licensed small business in- 
vestment company or a venture capital company 
could be overreached in such transactions. 


1S Under the rule, such person may not have, or 
within six months prior to the transaction have had, 
or pursuant to an arrangement will acquire, a direct 
or indirect financial interest in a party (except the 
investment company) to the transactions. The term 
“financial interest” is defined in paragraph (c) of 
the rule. 
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In addition to those exemptions provided by rule 
17a-6, the Commission, upon application, has 
granted a substantial number of individual exemp- 
tive orders upon finding that the standards posed 
by section 17(b) of the Act have been satisfied. 
Such exemptive orders have been granted regard- 
ing transactions involving both controlled'® and 
non-controlled’” portfolio affiliates. 


Nonetheless, on one occasion the Commission, 
applying state corporate law, refused to issue an 
exemptive order upon finding that a proposed 
transaction by an affiliate of an affiliate of an in- 
vestment company would represent the use of cor- 
porate funds solely or primarily to retain control.'® 
The Commission also has declined to grant 
exemptive orders where (1) the record did not es- 
tablish the full terms of the financing arrangements 
in a proposed transaction between two companies 
which each owned over 5% of the voting securities 
issued by a third corporation,'? and (2) there was a 
proposed merger between two corporations and an 
investment company owned more than 5% of the 
voting securities issued by each of the corpora- 
tions, until the terms of the proposed merger were 
modified.2° 





16 See, e.g., International Bank, 41 SEC 521 
(1963); lowa Interests Corp., 40 SEC 927 (1961); 
Delaware Realty & Investment Co., 40 SEC 469 
(1961); Century Investors, Inc., 40 SEC 319 
(1960); Equity Corp., 40 SEC 124 (1960); Atlas 
Corporation, 39 SEC 437 (1959); 


17 See, e.g., Aetna Life Insurance Co., 42 SEC 437 
(1964); Vornado, Inc., 40 SEC 680 (1961); Madison 
Fund, Inc., 40 SEC 143 (1960); New York Dock 
Co., 38 SEC 754 (1958). 


18 Bowser, Inc., 43 SEC 277 (1967). In that pro- 
ceeding an issuer proposed to make a tender offer 
for its own securities to an investment company, a 
controlled affiliate owning 20% of that issuer and 
several related persons. The Commission also 
found that the proposed price was too high. 


19 Fifth Avenue Coach Lines, Inc. 43 SEC 635 
(1967). That transaction involved the proposed sale 
of securities between an investment company 
which owned more than 5% of that issuer’s voting 
securities and another company which similarly 
owned more than 5% of those securities. 


20 Talley Industries, Inc., Investment Company Act 
Release Nos. 5953 (Jan. 9, 1970) and 5977 (Feb. 
10, 1970). 





B. DISCUSSION 


1. Transactions with Noncontrolled Portfolio Af- 
filiates 


The Commission proposes to add new paragraph 
(c) of rule 17a-6 to exempt from the prohibitions of 
section 17(a) certain transactions between an in- 
vestment company and a noncontrolled portfolio 
affiliate of that company. As in existing paragraphs 
(a) and (b) of rule 17a-6, the exemption would not 
be available in instances in which certain pre- 
scribed persons—who, by virtue of their relation to 
the investment company, would be in a position to 
influence the terms of a transaction—are parties to 
the transaction or have a financial interest therein. 
This limitation would make it unlikely that a trans- 
action effected under the proposed exemption 
would involve overreaching against an investment 
company, because persons with the potential abil- 
ity to overreach the company could not be included 
in the transaction. Moreover, because the amend- 
ment would apply only to portfolio affiliates which 
are not controlled by the investment company, it is 
unlikely that the investment company might over- 
reach the portfolio affiliate to the disadvantage of 
the other public shareholders of the affiliate.2’ The 
Commission has granted a number of exemptive 
orders to investment companies for transactions 
involving investment companies and portfolio af- 
filiates based on similar circumstances.?? Accord- 
ingly, the Commission believes that it would be ap- 
propriate, based on approximately fifteen years of 
experience since the most recent amendment to 
rule 17a-6, to exempt those transactions pursuant 
to rulemaking. 


2. Transactions with Controlled Portfolio Affiliates 


The Commission further specifically requests 
comment regarding whether it would be appro- 





21 Although the legislative history regarding Con- 
gress’ intent to regulate investment companies’ 
transactions with portfolio affiliates is somewhat in- 
conclusive, testimony in 1940 by David Schenker, 
chief counsel of the Commission’s Investment 
Trust Study, suggests his belief that any potential 
for overreaching with respect to portfolio affiliates 
would exist only in control situations. Hearings on 
S.3580 Before the Subcomm. of the Senate Comm. 
on Banking and Currency, 76th Cong., 3d Sess. 
257 (1940). 


22 Supra, n.17. 


priate also to amend rule 17a-6 to exempt from the 
prohibitions of section 17(a) transactions between 
an investment company and a controlled portfolio 
affiliate, provided that the persons who would be 
proscribed from participating in transactions in- 
volving non-controlled portfolio affiliates would be 
similarly proscribed from participating in such 
transactions. In this regard, it would be particularly 
helpful if comments would address circumstances 
under which investors of certain industrial corpora- 
tions controlled by an investment company should 
not be entitled to the special protections of section 
17(a) of the Investment Company Act by virtue of 
the fact that their controlling persons are invest- 
ment companies. Moreover, comments also should 
address whether investors in such controlled 
portfolio affiliates should continue to be afforded 
particular protections based upon (1) whether the 
affiliate is controlled by a licensed small business 
investment company or venture capital company, 
or by any other class of investment company, or (2) 
the number of beneficial shareholders of such af- 
filiate’s voting securities.2° 


TEXT OF PROPOSED AMENDMENT 


It is proposed that Part 270 of Chapter II of Title 17 
of the Code of Federal Regulations be amended by 
adding a new paragraph (c) to §270.17a-6 and re- 
designating present paragraph (c) as (d) as follows: 


§270.17a-6 Exemption of transactions with certain 
affiliated persons. 


* * 





23 In the event that the Commission should sub- 
sequently determine—based on comments re- 
ceived upon this posposed rulemaking and its own 
experience in administering the Act—to exempt all 
such transactions regardless of whether the 
portfolio affiliate is controlled, any distinction drawn 
in the rule’s text between (1) licensed small busi- 
ness investment companies, venture capital com- 
panies, and other investment companies and (2) 
public and nonpublic portfolio companies would be 
mooted. The result of such a change in rule 17a-6 
would be analogous to the situation which now 
exists under rule 17d-1(d)(5), which—regardless of 
whether an investment company of any class con- 
trols the portfolio affiliate—exempts certain trans- 
actions from the prohibitions of section 17(d) and 
rule 17d-1 thereunder. In such circumstances, 
paragraphs (a) and (b) and proposed new para- 
graph (c) of the rule 17a-6 would be consolidated 
into a new paragraph (a). 
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(c) A transaction between a registered investment 
company, or a company controlled by such invest- 
ment company, and a portfolio affiliate, or an af- 
filiated person of a portfolio affiliate, shall be 
exempt from the provisions of section 17(a) of the 
Act if the conditions of paragraph (a) of this section 
are met. For purposes of this paragraph, a portfolio 
affiliate is a person who is an affiliated person of 
the registered investment company solely by virtue 
of the relationship described in section 2(a)(3)(B) of 
the Act [15 U.S.C. 80a-2(a)(3)(b)]. 


[Existing paragraph (c) is redesignated paragraph 
(d)]. 


STATUTORY BASIS: Amended rule 17a-6 is 
promulgated pursuant to the provisions of sections 
6(c) [15 U.S.C. 80a-6(c)] and 38(a) [15 U.S.C. 
80a-37(a)] of the Act. 


By the Commission. 


George A. Fitzsimmons 
Secretary 


INVESTMENT COMPANY ACT OF 1940 


EXEMPTION OF CERTAIN JOINT TRANSAC- 
TIONS WITH 

AFFILIATES INVOLVING PORTFOLIO COMPANY 
REORGANIZATIONS 


AGENCY: Securities and Exchange Commission. 
ACTION: Proposed rulemaking. 


SUMMARY: The Commission is requesting public 
comment on a proposed amendment to a rule 
under the Investment Company Act of 1940 to 
permit, provided that certain conditions are satis- 
fied, investment companies and certain affiliated 
persons to engage in a joint transaction involving 
the receipt of securites and/or cash pursuant to a 
portfolio company’s plan of reorganization. Absent 
this amendment, such a transaction would be per- 
missible only pursuant to an exemptive order 
granted by the Commission upon application on a 
case-by-case basis. 


DATE: Comments must be received by July 2, 
1979. 


ADDRESSES: Send comments in triplicate to 
George A. Fitzsimmons, Secretary, Securities and 
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Exchange Commission, Washington, D.C., 20549. 
(Refer to File No. S7-783.) All comments received 
will be available for public inspection and copying 
in the Commission’s Public Reference Room, 1100 
L Street, N.W., Washington, D.C. 20549. 


FOR FURTHER INFORMATION CONTACT: 


Cathy G. Douglas, Esq. 

Investment Company Act Study Group 
Division of Investment Management 
Securities and Exchange Commission 
500 N. Capitol Street 

Washington, D.C. 20549 

(202) 755-6972. 


SUPPLEMENTARY INFORMATION: The Commis- 
sion today published for comment proposed para- 
graph (d)(6) of rule 17d-1 [17 CFR 270.17d-1] to 
permit under specified circumstances an invest- 
ment company and certain affiliated persons 
thereof’ to enter a joint arrangement to receive se- 
curities and/or cash pursuant to a plan of reorgani- 
zation? without filing an exemptive application. This 





'The term “affiliated person of another person” is 
defined in section 2(a)(3) of the Act [15 U.S.C. 
80a-2(a)(3)]. 


2The term “reorganization” is defined in section 
2(a)(33) of the Act [15 U.S.C. 80a-2(a)(33)] to 
mean— 


(A) a reorganization under the supervision of 
a court of competent jurisdiction; (B) a merger 
or consolidation; (C) a sale of 75 per centum 
or more in value of the assets of a company; 
(D) a restatement of the capital of a company, 
or an exchange of securities issued by a com- 
pany for any of its own outstanding securities; 
(E) a voluntary dissolution or liquidation of a 
company; (F) a recapitalization or other pro- 
cedure or transaction which has for its pur- 
pose the alteration, modification, or elimina- 
tion of any of the rights, preferences, or 
privileges of any class of securities issued by 
a company, as provided in its charter or other 
instrument creating or defining such rights, 
preferences, and privileges; (G) an exchange 
of securities issued by a company for out- 
standing securities issued by another com- 
pany or companies, preliminary to and for the 
purpose of effecting or consummating any of 
the foregoing; or (H) any exchange of securi- 
ties by a company which is not an investment 
company for securities issued by a registered 
investment company. 





proposed amendment of rule 17d-1 was developed 
by the Division of Investment Management's In- 
vestment Company Act Study Group in the context 
of its re-examination of the regulation of investment 
companies. 


A. BACKROUND 


Section 17(d) of the Act [15 U.S.C. 80a-17(d)], in 
part, generally prohibits certain affiliated persons of 
an investment company acting as principal from 
effecting any transaction in which the investment 
company or any controlled company thereof is a 
joint or a joint and several participant with such 
person in contravention of such rules as the Com- 
mission may prescribe. Paragraph (a) of rule 
17d-1, in part, generally prohibits any such joint 
enterprise or other joint arrangement or profit- 
sharing plan, unless a prior exemptive order has 
been issued by the Commission upon application.? 


Nonetheless, paragraph (d) of rule 17d-1 provides 
that, notwithstanding the requirements of para- 
graph (a), no application need be filed pursuant to 
that rule with respect to certain specified transac- 
tions.4 Subparagraph (d)(5) of that paragraph also 





3Paragraph (b) of rule 17d-1 provides that— 


In passing upon such applications, the Com- 
mission will consider whether the participation 
of such registered or controlled company in 
such joint enterprise, joint arrangement or 
profit sharing plan on the basis proposed is 
consistent with the provisions, policies and 
purposes of the act and the extent to which 
such participation is on a basis different from 
or less advantageous than that of other par- 
ticipants. 


4In proposing paragraph (d)(5) of rule 17d-1 the 
Commission stated— 


when the persons designated do not partici- 
pate or have a financial interest in a joint 
transaction, there is little likelihood that par- 
ticipation by registered investment com- 
panies, or controlled companies thereof, in 
joint transactions with other affiliated persons 

. will result in unfair or disadvantageous 
treatment to the investment companies or 
their controlled companies. 


Investment Company Act Release No. 8273 (Mar. 
14; 1974), 39 FR 11312, 11313 (1974). 


exempts any joint enterprise or other joint ar- 
rangement or profit sharing plan (‘joint enterprise’’) 
in which an investment company or a controlled 
company thereof is a participant, and in which a 
company which is an affiliated person of such in- 
vestment company or an affiliated person of such a 
person is also a participant, provided that certain 
conditions are satisfied. Among those conditions is 
that no person described in subparagraph (d)(5)(i) 
of the rule’ is a participant in the joint enterprise 
through a direct or indirect financial interest® in any 
person (except the investment company) who is a 
participant in the joint enterprise.’? The person so 
described are persons who, by virtue of their rela- 
tion to the investment company, potentially could 
influence the terms of the transaction to the in- 
vestment company’s disadvantage. 





5 Subparagraph (d)(5)(i) of rule 17d-1 describes the 
following persons: 


(a) An officer, director, employee, invest- 
ment adviser, member of an advisory board, 
depositor, promoter of or principal underwiter 
for the registered investment company, 


(b) A person directly or indirectly controlling 
the registered investment company, 


(c) A person directly or indirectly owning, 
controlling, or holding with power to vote, 5 
per centum or more of the outstanding voting 
securities of the registered investment com- 
pany. 


(d) A person directly or indirectly under 
common control with the registered invest- 
ment company, except a person who, if it 
were not directly or indirectly controlled by the 
registered investment company, would not be 
directly or indirectly under the control of a 
person who controls the registered investment 
company, or 


(e) An affiliated person of any of the 
foregoing [other than certain specified per- 
sons]. 


6The term “financial interest’ is defined in sub- 
paragraph (d)(5)(iii) of rule 17d-1. 


7 Additionally, paragraph (d)(5)(ii) limits the amount 


of an investment company’s assets which may be 
committed under the rule in the joint enterprise. 
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The receipt of securities and/or cash pursuant to a 
plan of reorganization of a portfolio company by an 
investment company and an affiliated person would 
be deemed to be a joint transaction under section 
17(d) of the Act and rule 17d-1 thereunder.® In the 
event that a person described in paragraph (d)(5)(i) 
of rule 17d-1 has a financial interest in a company 
which is participating in the transaction, the trans- 
action would not be exempted by paragraph (d)(5) 
of the rule. Moreover, if such person is himself a 
participant in the transaction, the transaction would 
not be exempted by paragraph (d)(5). Nonetheless, 
the Commission, by order upon application, has 
exempted a number of such transactions on a 
case-by-case basis from the prohibitions of section 
17(d) of the Act and rule 17d-1 thereunder upon 
finding that the appropriate exemptive standards 
have been satisified.° 





8it is conceivable, under unusual circumstances, 
that an investment company and any affiliated per- 
son thereof might receive a distribution of securi- 
ties and/or cash from another company—which it- 
self (or because of actions by persons other than 
the investment company or affiliated persons 
thereof) has initiated a corporate reorganization— 
without an opportunity to vote, consent, or other- 
wise formally or informally to express approval of 
the reorganization. In such circumstances, the re- 
ceipt of securities and/or cash by the investment 
company and its affiliated person would not be 
within the purview of section 17(d) of the Act and 
rule 17d-1 thereunder. 


9E.g., Narragansett Capital Corp., Investment 
Company Act Release No 10348 (Aug. 1, 1978), 15 
SEC Docket 531; Narragensett Capital Corp., In- 
vestment Company Act Release No. 10274 (June 
8, 1978), 14 SEC Docket 1347; Madison Fund, 
Inc., Investment Company Act Release No. 10257 
(May 25, 1978), 14 SEC Docket 1213; Value Line 
Income Fund, Inc., Investment Company Act Re- 
lease No. 9480 (Oct. 19, 1976), 10 SEC Docket 
771; Narragansett Capital Corp., Investment Com- 
pany Act Release No. 9008 (Oct. 30, 1975), 8 SEC 
Docket 312; Investors Syndicate of America, Inc., 
Investment Company Act Release No. 8540 (Oct. 
9, 1974), 5 SEC Docket 263; Investors Variable 
Payment Fund, Inc., Investment Company Act Re- 
lease No. 8083 (Nov. 13, 1973), 3 SEC Docket 58; 
Rico Argentine Mining Co., Investment Company 
Act Release No. 7759 (Apr. 9, 1973), 1 SEC Dock- 
et (No. 11) 25; Narragansett Capital Corp., In- 
vestment Company Act Release No. 7716 (Mar. 8, 
1973), 1 SEC Docket (No. 6) 25. 
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DISCUSSION 


The Commission proposes to exempt by rulemak- 
ing, provided certain safeguards are met, the re- 
ceipt of securities and/or cash pursuant to a reor- 
ganization of a portfolio company by an investment 
company and by certain affiliated persons who may 
not rely on existing rule 17d-1(d)(5). The Commis- 
sion believes that such a rule would significantly 
benefit investment companies by (1) obviating the 
need to file exemptive applications when there is 
little likelihood that such orders would not be 
granted, and (2) allowing for more expeditious 
reorganizations of portfolio companies. It would 
also benefit companies whose securities may be 
held both by investment companies and by certain 
affiliated persons in that it would allow them, under 
appropriate circumstances, to reorganize in a more 
timely manner.'° 


Transactions effected in reliance on proposed rule 
17d-1(d)(6) would be required to satisfy specified 
safeguards to ensure the likelihood that the in- 
vestment company would not be overreached by 
persons described in paragraph (d)(5)(i) of rule 
17d-1. First, the rule would apply solely to transac- 
tions in which such person's financial interest in the 
reorganization is limited exclusively to ownership of 
the same class or classes of securities of the reor- 
ganizing company which are owned by the invest- 
ment company. This condition would assure a unity 
of interest between those persons and the invest- 
ment company. 


Second, the rule would require that, pursuant to the 
reorganization, the investment company and per- 





10As Judge Friendly noted, in analogous circum- 
stances regarding section 17(a) of the Act [15 
U.S.C. 80-17(a)],— 


Congress surely did not intend that an in- 
vestment company’s acquisition of more than 
5% of the stock of a non-investment company 
should place the latter under the necessity of 
applying to the Commission for exemption of 
a transaction necessary to avoid a default. We 
are equally confident that Congress would not 
have meant to include total redemptions or 
pro rata ones, even though at the volition of [a 
portfolio] ‘affiliate’ not an investment company 


SEC v. Sterling Precision Corp., 393 F.2d 214, 218 
(2d Cir. 1968). 





sons described in subparagraph (d)(5)(i) receive 
under identical terms securities of the same class 
or classes and/or cash. 


Moreover, the distribution must be pro rata ac- 
cording to their prior holdings of securities. These 
conditions would prevent the investment com- 
pany’s participation from being on a basis propor- 
tionately different from or less advantageous than 
that of any such participant. 


The exemption would not apply when a person de- 
scribed in paragraph (d)(5)(i) of the rule is, or has a 
direct or indirect finanacial interest in any person 
who is, purchasing assets from the company under 
reorganization.'’ Moreover, it also would not apply 
where the person is, or has such an interest in, a 
person exchanging shares with the company under 
reorganization, unless that exchange would inde- 
pendently satisfy the exemptive standards in pro- 
posed paragraph (d)(6). These conditions would 
provide additional protections against the invest- 
ment company’s being overreached by persons in 
a position to influence the investment company’s 
actions. 


TEXT OF PROPOSED AMENDMENTS 


It is proposed to amend Part 270 of Chapter II of 
Title 17 of the Code of Federal Regulations by ad- 
ding paragaph (d)(6) to §270.17d-1 as follows: 


§270.17d-1 Applications regarding joint enterprises 
or arrangements and certain profit-sharing plans. 


* * * * 


(6) The receipt of securities and/or cash by an in- 
vestment company or a controlled company thereof 
and an affiliated person of such investment com- 
pany or an affiliated person of such person pur- 
suant to a plan of reorganization: Provided, That 





11An arrangement by such a person (other than a 
nonexecutive employee) for future employment 
(other than as a director receiving usual and ordi- 
nary fees for that service) would constitute a finan- 
cial interest under paragraph (d)(5)(iii) of rule 
17d-1. 


no person described in paragraph (d)(5)(i) of this 
section or any company in which such person has a 
direct or indirect financial interest (as defined in 
paragraph (d)(5)(iii) of this section): 


(i) has a direct or indirect financial interest in the 
corporation under reorganization, except owning 
securities of the class or classes owned by such 
investment company or controlled company; 


(ii) receives pursuant to such plan any securities or 
other property, except securities of the same class 
and subject to the same terms as the securities re- 
ceived by such investment company or controlled 
company, and/or cash in the same proportion as is 
received by the investment company or controlled 
company based on securities of the company 
under reorganization owned by such persons; and 


(iii) is, or has a direct or indirect financial interest in 
any person (other than such investment company 
or controlled company) who is, (A) purchasing as- 
sets from the company under reorganization or (B) 
exchanging shares with such person in a transac- 
tion not in compliance with the standards described 
in this paragaph (d)(6). 


STATUTORY BASIS: The proposed rule is promul- 
gated pursuant to section 6(c) of the Act [15 U.S.C. 
80a-6(c)], section 17(d) and section 38(a) of the 
Act [15 U.S.C. 80-37(a)]. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Rel. No. 10700/May 16, 1979 


EXEMPTION OF CERTAIN JOINT PURCHASES 
OF LIABILITY INSURANCE POLICIES 


AGENCY: Securities and Exchange Commission. 
ACTION: Proposed rule. 


SUMMARY: The Commission is proposing a rule to 
exempt from a prohibition in the Investment Com- 
pany Act of 1940 the joint purchase of liability in- 
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surance policies by an investment company with 
certain affiliated persons of such company, pro- 
vided that specified conditions are satisfied. The 
Commission upon application has granted exemp- 
tive orders and its staff has provided no-action as- 
surances regarding numerous such arrangements. 
The proposed rule would obviate the need for such 
actions on a case-by-case basis. 


DATE: Comments must be received by July 2, 
1979. 


ADDRESSES: Send comments in triplicate to 
George A. Fitzsimmons, Secretary, Securities and 
Exchange Commission, 500 N. Capitol Street, 
Washington, D.C. 20549. (Refer to File No. S7- 
784.) 


All comments received will be available for public 
inspection and copying in the Commission’s Public 
Reference Room, 1100 L Street, N.W., Washing- 
ton, D.C. 20549. 


FOR FURTHER INFORMATION CONTACT: 


Mark B. Goldfus, Special Counsel 
Investment Company Act Study Group 
(202) 755-0230 

or 
Cathy G. Douglas, Esq. 
Investment Company Act Study Group 
(202) 755-6972 
Securities and Exchange Commission 
500 N. Capitol Street 
Washington, D.C. 20549. 


SUPPLEMENTARY INFORMATION: The Commis- 
sion today published for public comment a pro- 
posed amendment to rule 17d-1 [17 CFR 
2/U.i/d-1] under section 17(d) of the Investment 
Company Act of 1940 (“Act”) [15 U.S.C. 80a-17(d)] 
to allow registered investment companies to pur- 
chase liability insurance policies jointly with af- 
filiated and certain other persons.’ This proposed 
rulemaking was prepared by the Division of In- 
vestment Management's Investment Company Act 
Study Group in the context of its re-examination of 
the regulation of the investment companies. 





'1The term “affiliated person” is defined in section 
2(a)(3) of the Act [15 U.S.C. 80a-2(a)(3)]. 
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BACKGROUND 


In addition to‘the fidelity insurance bond required 
under the Act?, many investment companies have 
voluntarily elected to maintain an errors and omis- 
sions insurance policy. Such coverage is sought, at 
least in part, by an investment company to attract 
qualified persons to serve as its directors and offi- 
cers. Frequently, an investment company will wish 
to jointly participate in the selection and purchase 
of an “errors and omissions” or liability insurance 
policy and share premiums for such insurance 
coverage with other persons, such as its invest- 
ment adviser and other investment companies 
managed by the adviser. This arrangement may 
elicit a wider range of insurance companies willing 
to underwrite such policies, may induce individual 
insurance companies to underwrite more extensive 
insurance coverage, and may result in lower 
aggregate premiums.° 


Selection and purchase of an errors and omissions 
or other liability insurance policy by an investment 
company jointly with an affiliated person of the in- 
vestment company would, however, be prohibited 
by section 17(d) of the Act and rule 17d-1 there- 
under.* Nonetheless, the Commission has upon 
application pursuant to rule 17d-1 granted orders 





2Rule 17g-1 [17 CFR 270.17g-1] under section 
17(g) of the Act [15 U.S.C. 80a-17(g)] generally re- 
quires that each registered management invest- 
ment company provide and maintain a fidelity in- 
surance bond against larceny and embezzlement 
covering each officer and employee of the com- 
pany having access to its securities or funds. See 
generally, Investment Company Act Release No. 
10393 (Sept. 8, 1978), 43 FR 41321 (1978). Under 
specified circumstances, a fidelity insurance bond 
jointly maintained by an investment company with 
certain affiliated persons thereof is exempted from 
section 17(d) of the Act and the rules thereunder by 
paragraph (j) of rule 17g-1. 


3See, e.g., letter of December 30, 1977, to the Di- 
vision of Investment Management from Sidley & 
Austin, regarding Mathers Fund, Inc. 


4Section 17(d) and rule 17d-1 thereunder in part 
prohibit an affiliated person of an investment com- 
pany or an affiliated person of such person, acting 
as principal, from participating in, or effecting any 
transaction in connection with, any joint enterprise 
or other joint arrangement or profit sharing plan in 
which any such investment company, or a company 





exempting such joint transactions from the prohibi- 
tion of rule 17d-1 upon finding that the participation 
of investment companies in such a proposed trans- 
action has satisfied the exemptive standards of 
section 17(d) of the Act and rule 17d-1 thereunder.5 
Moreover, the Commission's staff has, in respond- 
ing to inquiries, concluded that based on specific 
circumstances it would not recommend that the 
Commission take any action under section 17(d) of 
the Act or rule 17d-1 thereunder regarding execu- 
tion of certain such liability insurance arrange- 
ments.® 


DISCUSSION 


The Commission believes that, provided certain 
safeguards apply, it would be appropriate to 
exempt by rulemaking joint purchase of “errors and 
omissions” and other liability insurance policies by 
an investment company with any of its affiliated 
persons from the prohibitions of section 17(d) and 





controlled by such company, is a participant, un- 
less an exemptive order had been granted by the 
Commission. 


5Section 17(d) and rule 17d-1 thereunder authorize 
the Commission to issue an order exempting a 
proposed transaction where the participation of the 
investment company or controlled company in such 
joint enterprise, joint arrangement, or profit-sharing 
plan is consistent with the provisions, policies and 
purposes of the Act and where its participation is 
not on a basis different from or less advantageous 
than that of other participants. 


SE.g., staff responses to inquiries regarding 
Mathers Fund, Inc. (Feb. 6, 1978), [1978] Fed. 
Sec. L. Rep. (CCH) 981,695, Capital Preservation 
Fund, Inc. (Oct. 28, 1976), [1976-1977] Fed. Sec. 
L. Rep. (CCH) 981,022 and Parthenon Fund, Inc. 
(Feb. 3, 1976), [1975-1976] Fed. Sec. L. Rep. 
(CCH) §80,451. In its response to an inquiry re- 
garding T. Rowe Price Growth Stock Fund, Inc. and 
other investment companies with a common in- 
vestment adviser, the staff declined to give such 
assurance (June 17, 1977), [1977-1978] Fed. Sec. 
L. Rep. (CCH) 981,422. However, upon sub- 
sequent application an exemptive order was 
granted by the Commission for that arrangement. 
T. Rowe Price Associates, Inc., Investment Com- 
pany Act Release Nos. 10380 (Aug. 28, 1978) and 
10336 (July 25, 1978), 15 SEC Docket 885 and 
409. 


rule 17d-1 thereunder. Accordingly, the Commis- 
sion proposes to adopt a new paragraph (7) of rule 
17d-1 to permit, upon specified conditions, an in- 
vestment company’s participation in a joint insur- 
ance arrangement without filing an application 
seeking an exemptive order.’ To a large extent, 
these conditions would codify the representations 
upon which the Commission has granted exemp- 
tive orders and its staff has given favorable no- 
action assurances. 


The proposed amendment would require that an 
investment company’s participation in the joint lia- 
bility insurance policy be in the best interests of the 
investment company. The investment company’s 
directors, in considering whether a purchase of a 
particular insurance policy would satisfy this stand- 
ard, would have to consider whether such liability 
insurance policy has a valid business purpose,® 





7The Commission does not propose limiting the 
exemptive rulemaking to joint insurance arrange- 
ments regarding errors and omissions insurance 
only. Rather, it believes that, other than the bond- 
ing required by rule 17g-1, the question of whether 
any other type of joint insurance coverage is ap- 
propriate and necessary for any particular invest- 
ment company’s operation should be a matter 
within the discretion of that investment company’s 
board of directors, provided that conditions pre- 
scribed in the proposed rule are satisfied. 


8Of course, such insurance coverage would not 
have a valid business purpose if it would violate 
section 17(h) of the Act [15 U.S.C. 80a-17(h)], 
which provides that a director or officer may not be 
protected against any liability to an investment 
company or its security holders to which he would 
otherwise be subject by reason of his willful mis- 
feasance, bad faith, gross negligence or reckless 
disregard of the duties involved in the conduct of 
his office. 


See Guidelines to Form N-8B-1, Investment Com- 
pany Act Release No. 7221 p. 22, (June 9, 1972): 


It is the staff's position that Section 17(h) does 
not prohibit the [investment company] from 
paying for insurance which protects the di- 
rectors and officers against liabilities arising 
from action not involving willful misfeasance, 
bad faith, gross negligence, or reckless disre- 
gard of the duties involved in the conduct of 
their offices. The Staff would regard insurance 
paid for by the Registrant covering any of the 
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whether such coverage appropriately should be 
purchased on an individual or joint basis,? and the 
identity of the insurer.'° 


Moreover, the allocation of premiums for the liabil- 
ity insurance policy must be fair and reasonable to 
the investment company. The investment com- 
pany’s directors, in considering whether purchase 
of a particular insurance policy would satisfy this 
standard, would have to compare the investment 
company’s proportionate share of premiums under 





Continued from preceding page 


enumerated categories as involving a viola- 
tion of Section 17(h) unless it merely provided 
for payment to the registrant of any damages 
caused by a director or officer, and also pro- 
vided that the insurance company would be 
subrogated to the rights of the registrant to 
recover from the director or officer. There 
would be no objection, however, to insurance 
policies which were paid for by the directors 
or officers themselves covering liabilities 
arising from the enumerated categories or ac- 
tivities. 


®The question includes whether the investment 
company effectively would receive diminished 
coverage or more expensive coverage by virtue of 
being named on a joint insurance policy. See para- 
graph (g) of rule 17g-1, pertaining to agreements 
with other named insureds on sharing a fidelity 
bond recovery. Moreover, the identity of the other 
named insureds and their relationship to the in- 
vestment company should be considered, although 
— because such insurance coverage is not 
required—the Commission would not limit the ar- 
rangement to persons having specific relationships 
to the investment company. Compare paragraph 
(b) of rule 17g-1. 


'0The insurer should not, under ordinary circum- 
stances, be an affiliated person of the investment 
company or an affiliated person of such person. 
The Commission is concerned that an investment 
company’s officers or directors should not be re- 
quired to determine whether it is in the best inter- 
ests of their investment company to pursue claims 
against an insurer with which they are associated. 
Additionally, the purchase of an insurance policy by 
an investment company from an insurer with which 
it is affiliated may raise serious questions under 
section 17(a) of the Act [15 U.S.C. 80a-17(a)]. See 
American General Exchange Fund, Investment 
Company Act Release No. 9991 (Nov. 4, 1977), 13 
SEC Docket 696. 
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the proposed joint liability insurance policy with the 
aggregate amount which would have had to have 
been paid if the coverage were purchased sepa- 
rately by the insured parties. 


Finally, the rule would require that at least annually 
the investment company’s directors, including a 
majority of the directors who are not interested per- 
sons of the investment company," find that the 
conditions described above have been satisfied.’ 
The Commission believes that an investment com- 
pany’s directors are the appropriate persons to 
make such determinations in the first instance.'® 


TEXT OF PROPOSED RULE 


It is proposed to amend Part 270 of Chapter II of 
Title 17 of the Code of Federal Regulations by ad- 
ding paragraph (d)(7) to §270.17d-1 as follows: 





11 The term “interested person” is defined in sec- 
tion 2(a)(19) of the Act [15 U.S.C. 80a-2(a)(19)]. 


12 Assuming good faith and compliance with section 
17(h) of the Act, supra, n. 8, the Commission does 
not believe that such directors necessarily should 
be disqualified from making these determinations 
solely by virtue of being a named insured party. 
Moreover, the Commission does not propose to re- 
quire that the directors as a matter of course must 
secure the advice of independent experts in insur- 
ance matters in making these determinations, pro- 
vided that the directors are supplied with the 
necessary information upon which to base their 
findings. Furthermore, because determing whether 
to purchase a joint liability insurance policy should 
be a single decision (rather than an unlimited 
number of discrete decisions), the Commission 
does not propose that this rule contain special rec- 
ordkeeping requirements in connection with these 
determinations, although it expects that, consistent 
with the directors’ fiduciary duties and require- 
ments of general corporate law, minutes of board 
meetings at which such decisions are made would 
reflect fully the bases for these findings. 


13In the event that a group or complex of invest- 
ment companies share common directors, the 
shareholders of each investment company are en- 
titled to have their directors determine whether the 
joint liability insurance policy is of benefit to each 
company as well as to the complex of investment 
companies as a whole. See, The Vanguard Group, 
Inc., Initial Decision, Administrative Proceeding 
File No. 3-5281 (Nov. 29, 1978) at 36. 





§270.17d-1 Applications regarding joint enterprises 
or arrangements and certain profit-sharing plans. 


* * * * * 


(d)*** 


(7) Any arrangement regarding liability insurance 
policies (other than a bond required pursuant to 
rule 17g-1 (§270.17g-1) under the Act); Provided, 
That 

(i) the investment company’s participation in the 
joint liability insurance policy is in the best interests 
of the investment company; 

(ii) the proposed premium for the joint liabililty in- 
surance policy to be allocated to the investment 
company, based upon its proportionate share of 
the sum of the premiums that would have been 
paid if such insurance coverage were purchased 
separately by the insured parties, is fair and rea- 
sonable to the investment company; and 

(iii) the board of directors of the investment com- 
pany, including a majority of the directors who are 
not interested persons with respect thereto, deter- 
mine no less frequently than annually that the 
standards described in paragraphs (i) and (ii) have 
been satisfied. 


STATUTORY BASIS: Rule 17d-1 is proposed to be 
amended pursuant to section 6(c) [15 U.S.C. 80a- 
6(c)], section 17(d), and section 38(a) [15 U.S.C. 
80a-37(a)] of the Act. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10701/May 16, 1979 


THE TRAVELERS INSURANCE COMPANY 
THE TRAVELERS FUND A FOR VARIABLE 
ANNUITIES 


and 


THE TRAVELERS FUND A-1 FOR VARIABLE 
ANNUITIES 

One Tower Square 

Hartford, CT 06115 


(812-4437) 


NOTICE OF APPLICATION FOR AN ORDER 
PURSUANT TO SECTION 6(c) OF THE INVEST- 
MENT COMPANY ACT OF 1940 GRANTING 
EXEMPTIONS FROM SECTIONS 26(a)(2) AND 
27(c)(2) 


NOTICE IS HEREBY GIVEN that The Travelers In- 
surance Company (‘‘The Travelers’), The Travel- 
ers Fund A for Variable Annuities (“Account A’’) 
and The Travelers Fund A-1 for Variable Annuities 
(“Account A-1’’) (herein collectively called the ‘‘Ap- 
plicants”) have filed an application on February 16, 
1979, and Amendments thereto on March 26 and 
May 7, 1979, pursuant to Section 6(c) of The In- 
vestment Company Act of 1940 (‘‘Act’’) for an order 
exempting the Applicants from Sections 26(a)(2) 
and 27(c)(2) of the Act. All interested persons are 
referred to those documents on file with the Com- 
mission for a statement of the representations 
contained therein which are summarized below. 


The travelers is a stock insurance company char- 
tered in 1864 by special act of the Connecticut 
General Assembly and continuously engaged in the 
insurance business since that time. The Travelers 
is a wholly-owned subsidiary of The Travelers Cor- 
poration, also a Connecticut insurance company 
and the publicly-held parent of The Travelers group 
of companies. 


Accounts A and A-1 are diversified open-end man- 
agement investment companies registered under 
the Act through which the Travelers sets aside and 
invests assets attributable to certain variable an- 
nuity contracts. 


Applicants seek an exemption pursuant to Section 
6(c)(2) of the Act from Sections 26(a)(2) and 
27(c)(2) of the Act to permit the implementation of 
an Annual Contract Charge not to exceed $383. 
Applicants state that because of competitive rea- 
sons, the Annual Contract Charge will currently not 
exceed $50. Applicants state that the Annual Con- 
tract Charge is designed to reimburse Applicants 
for expenses associated with administering certain 
group variable annuity contracts. 


Section 26(a)(2) and 27(c)(2) 


Section 27(c)(2) prohibits a registered investment 
company or a depositor or underwriter for such 
company from selling periodic payment plan certifi- 
cates unless the proceeds of all payments, other 
than the sales load, are deposited with a trustee or 
custodian and held under an indenture or agree- 
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ment containing, in substance, the provisions re- 
quired by Section 26(a)(2) for a unit investment 
trust. Section 26(a)(2) requires that the trustee or 
custodian segregate and hold in trust all securities 
and cash of the trust and places certain restrictions 
on charges which may be made against the trust 
income and corpus, and excludes from expenses 
which the trustee or custodian may charge against 
the trust any payments to the depositor or principal 
underwriter, other than a fee not exceeding such 
reasonable amounts as the Commission may pre- 
scribe for performing bookkeeping and other ad- 
ministrative services delegated to them by the 
trustee or custodian. Applicants submit that the 
proposed Annual Contract Charge is consistent 
with the limitations on payments by a custodian 
contained in Sections 26(a)(2)(C) and 27(c)(2). 
However, in order to avoid any possibility that 
questions might be raised as to the potential 
applicability of Sections 26(a)(2)(C) and 27(c)(2), 
Applicants request an exemption from the opera- 
tion of the provisions of Sections 26(a)(2)(c) and 
27(c)(2) to the extent necessary or appropriate to 
permit Applicants to effect their proposed Annual 
Contract Charge. 


Applicants consent to the exemptions requested 
from Sections 26(a) and 27(c)(2) being made sub- 
ject to the following conditions: (1) that the charges 
to variable annuity contract owners for administra- 
tive services shall not exceed such reasonable 
amounts as the Commission shall prescribe, juris- 
diction being reserved for such purposes; and (2) 
that the payments of sums and charges out of the 
assets of the Accounts shall not be deemed to be 
exempted from regulation by the Commission by 
reason of the requested order, provided that the 
Applicants’ consent to this condition shall not be 
deemed to be a concession to the Commission of 
authority to regulate the payments of sums and 
charges out of such assets other than charges for 
administrative services, and Applicants reserve the 
right in any proceeding before the commission or in 
any suit or action in any court to assert that the 
Commission has no authority to regulate the pay- 
ments of such other sums or charges. 


Applicants submit that the proposed exemption is 
fully consistent with the policy and purposes of the 
Act; that the requested exemption will benefit con- 
tract purchasers; and that the details of this Annual 
Contract Charge will be fully set forth in the pro- 
spectus. 


In view of the foregoing, Applicants assert that the 
exemption requested is appropriate and in the pub- 
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lic interest, is consistent with the protection of in- 
vestors, and is consistent with the purposes fairly 
intended by the policy and provisions of the Act. 


Section 6(c) 


Section 6(c) authorizes the Commission to exempt 
any person, security or transaction or any class or 
classes of persons, securities or transactions, from 
the provisions of the Act and Rules promulgated 
thereunder if and to the extent that such exemption 
is necessary or appropriate in the public interest 
and consistent with the protection of investors and 
the purposes fairly intended by the policy and pro- 
visions of the Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than June 11, 1979, at 5:30 
p.m. submit to the Commission in writing a request 
for a hearing on the matter accompanied by a 
statement as to the nature of his interest, the rea- 
son for such request, and the issues, if any, of fact 
or law proposed to be controverted, or he may re- 
quest that he be notified if the Commission should 
order a hearing thereon. Any such communication 
should be addressed: Secretary, Securities and 
Exchange Commission, Washington, D.C. 20549. 
A copy of such request shall be served personally 
or by mail upon Applicants at the address stated 
above. Proof of such service (by affidavit, or in the 
case of an attorney at law, by certificate) shall be 
filed contemporaneously with the request. As pro- 
vided by Rule 0-5 of the Rules and Regulations 
promulgated under the Act, an order disposing of 
the application will be issued as of course following 
June 11, 1979, unless the Commission thereafter 
orders a hearing upon request or upon the Com- 
mission’s own motion. Persons who request a 
hearing, or advice as to whether a hearing is or- 
dered, will receive any notices and orders issued in 
this matter, including the date of the hearing (if or- 
dered) and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








INVESTMENT COMPANY ACT OF 1940 
Release No. 10702/May 16, 1979 


In the Matter of 


EDIE SPECIAL GROWTH FUND, INC. 
ROWE PRICE NEW HORIZONS FUND, INC. 


and 


T. ROWE PRICE ASSOCIATES, INC. 
100 East Pratt Street 
Baltimore, Maryland 21202 


(812-4441) 


NOTICE OF FILING OF APPLICATION PUR- 
SUANT TO SECTION 17(b) OF THE ACT, FOR AN 
ORDER EXEMPTING PROPOSED REORGANI- 
ZATION FROM SECTION 17(a) OF THE ACT AND 
PURSUANT TO SECTION 17(d) AND RULE 17d-1 
FOR AN ORDER PERMITTING PARTICIPATION 
IN PROPOSED REORGANIZATION AND CON- 
CURRENT TRANSACTIONS. 


NOTICE IS HEREBY GIVEN that Edie Special 
Growth Fund, Inc. (‘‘Growth Fund’) and Rowe 
Price New Horizons Fund, Inc. (‘New Horizons’) 
(hereinafter collectively referred to as “Funds’), 
both registered under the Investment Company Act 
of 1940 (‘Act’) as diversified, open-end manage- 
ment investment companies, and T. Rowe Price 
Associates, Inc. (“Price”), an investment adviser 
registered under the Investment Advisers Act 
(Growth Fund, New Horizons and Price are here- 
inafter referred to collectively as ‘‘Applicants’’), filed 
an application on February 26, 1979, and an 
amendment thereto on May 2, 1979, pursuant to 
Section 17(b) of the Act, for an order of the Com- 
mission exempting from the provisions of Section 
17(a) of the Act the proposed reorganization of 
Growth Fund with and into New Horizons and, pur- 
suant to Section 17(d) of the Act and Rule 17d-1 
thereunder, for an order of the Commission permit- 
ting the joint participation of Price in the proposed 
reorganization and concurrent transactions. All in- 
terested persons are referred to the application on 
file with the Commission for a statement of the rep- 
resentations contained therein, which are sum- 
marized below. — 


Applicants state that Price acts as the investment 
adviser for New Horizons and since January 1, 
1979, has served, without compensation, as the in- 
vestment adviser to Growth Fund. New Horizons, a 


“no-load” investment company incorporated in 
Maryland, has as its investment objective long-term 
growth of capital through investment primarily in 
common stocks of small growth companies which 
the fund’s management believes have the potential 
to become major companies in the future. As of 
December 31, 1978, New Horizons had net assets 
of approximately $441,919,715. Growth Fund, a 
“no-load” investment company incorporated in 
Delaware, has as its investment objective long- 
term capital appreciation through investments 
primarily in small companies which appear to offer 
potentially high rewards, but which may represent 
greater risks of various kinds. Applicants state that 
the sale of shares of Growth Fund were suspended 
as of December 31, 1978. At that date the net as- 
sets of Growth Fund were approximatley 
$33,090,000. 


Applicants state that Edie Management Services, 
Inc. (“EMS”), a wholly-owned subsidiary of Lionel 
D. Edie & Company, Incorporated (‘Edie’), was the 
investment adviser to Growth Fund from that 
Fund’s inception in 1969 through December 31, 
1978. 


On November 13, 1978, EMS and Edie informed 
the Board of Directors of Growth Fund (“Growth 
Fund Board’) that Manufacturers Hanover Trust 
Company (“MHT’”) planned to acquire all of the is- 
sued and outstanding shares of Edie and that EMS 
would terminate its investment advisory contract 
with Growth Fund at or prior to the effective date of 
the MHT acquisition in order to avoid potential 
problems under the Glass-Steagall Act. EMS indi- 
cated to the Growth Fund Board at that time that it 
would seek a successor investment advisor for 
Growth Fund. After reviewing numerous proposals 
from prospective investment advisers, Edie and 
Price entered into a letter of agreement (‘‘Agree- 
ment’) on December 15, 1978, which called for 
Price to assume management responsibility of 
Growth Fund effective December 31, 1978, simul- 
taneously with the closing of the MHT acquisition, 
and a reorganization pursuant to which New Hori- 
zons would acquire all of the assets of Growth 
Fund. 


Applicants state that in the Agreement, EMS 
undertook: (1) to transfer to Price and grant Price 
access to all its files and information relating to the 
performance of its services pursuant to its advisory 
agreement with Growth Fund; (2) to make EMS 
personnel available to Price in order to facilitate 
Price’s assumption of management of Growth 
Fund; and (3) to use its best efforts to bring about 
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the prompt consummation of Growth Fund’s reor- 
ganization into New Horizons, including assistance 
in obtaining requisite approval by shareholders, di- 
rectors and regulatory agencies. In exchange for 
these undertakings, Price paid EMS $50,000. In 
addition, EMS and Edie agreed to provide advice 
and assistance to Price for a two year period be- 
ginning December 31, 1978, the date EMS termi- 
nated its investment advisory agreement with 
Growth Fund. EMS further agreed that during this 
two year period, it would not act as sponsor or in- 
vestment adviser to any publicly offered, open-end 
investment company which has as its primary in- 
vestment objective capital appreciation through in- 
vestments in small capitalization and emerging 
growth stocks. In exchange for these undertakings, 
Price agreed to pay EMS $75,000 on both Sep- 
tember 1, 1979, and September 1, 1980, unless the 
reorganization is not consummated on or before 
June 30, 1979, in which case the payments will be 
reduced to $25,000 each. The Agreement provides 
that Price will pay expenses of the reorganization 
and the transactions described in the Agreement to 
a maximum limit of $50,000 and that EMS and Edie 
will pay all expenses over that amount. 


Applicants state that the proposed reorganization 
of Growth Fund with New Horizons has been ap- 
proved by the board of directors of each Fund. Ap- 
plicants further state that the Growth Fund Boards 
of Directors approved an investment advisory 
agreement with Price on December 28, 1978, 
which contains substantially the same terms and 
provisions as the investment advisory agreement 
between Price and New Horizons, except that Price 
will receive no compensation until approval of the 
advisory contract is obtained from Growth Fund 
shareholders. Applicants represent that Growth 
Fund’s advisory contract with Price contains sub- 
stantially the same provisions as the advisory con- 
tract with EMS, although the advisory fee paid 
Price will be less. EMS was paid an annual fee 
equal to 0.75% of the average daily net assets of 
Growth Fund not exceeding $100 million; 0.675% 
of average daily net assets in excess of $100 mil- 
lion but not exceeding $200 million. Under the in- 
vestment advisory agreement currently in effect 
between Price and Growth Fund, as well as the 
agreement between Price and New Horizons, Price 
is to be paid (after stockholder approval) an annual 
fee equal to ¥2 of 1% of the first $500 million of 
average daily net assets of the fund and four-tenths 
of 1% of such assets in excess of $500 million. 


Applicants represent that EMS and Edie have en- 
tered into an indemnity agreement with Price pur- 
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suant to which they have agreed to indemnify 
Price, New Horizons and associated persons in 
connection with the transactions set forth in the 
Agreement. EMS and Edie have also agreed to in- 
demnify New Horizons if representations made to 
Growth Fund and New Horizons with respect to the 
condition of Edie Fund on December 31, 1978, are 
untrue and as a result either Fund is damaged. An 
Agreement and Plan of Reorganization dated Feb- 
ruary 1, 1979, between the Funds (“Reorganization 
Agreement”) was approved by the New Horizons 
Board on January 23, 1979, and by the Growth 
Fund Board on January 31, 1979. 


Applicants state that a special meeting of Growth 
Fund shareholders has been called for June 27, 
1979, to secure their approval and adoption of the 
Reorganization Agreement, to authorize the liq- 
uidation and dissolution of Growth Fund, and to 
approve and adopt the investment advisory agree- 
ment with Price so that payment of advisory fees 
may be made to Price. Approval of the reorganiza- 
tion by shareholders of New Horizons is not re- 
quired under Maryland law and will not be sought. 


Applicants state that on the effective date of the 
reorganization New Horizons will issue shares of its 
capital stock to Growth Fund in exchange for all the 
assets of Growth Fund except for an amount of 
cash sufficient to pay certain of its liabilities. Appli- 
cants represent that although the amount of cash 
retained by Growth Fund cannot be computed until 
shortly before the closing, it is anticipated that 
Growth Fund will not be required to retain more 
than $10,000 in cash. The number of shares of 
New Horizons to be issued in exchange for Growth 
Fund assets will be determined by dividing the 
aggregate value of the net assets of Growth Fund 
to be transferred by the net asset value per share 
of New Horizons. Growth Fund shareholders will 
receive shares (in full and fractional shares) of New 
Horizons equivalent to their pro-rata interest in 
Growth Fund. It is expected that the closing date 
will not be later than June 30, 1979, unless post- 
ponement is agreed to by both Funds. Applicants 
state that it is not anticipated that the consumma- 
tion of the reorganization will result in major 
changes in Growth Fund's portfolio, although some 
changes will be made when the portfolios of the 
Funds are united. Any brokerage commission paid 
in connection with portfolio transactions occurring 
after the consummation of the reorganization will 
be borne by New Horizons. 


Applicants state that Growth Fund has eight direc- 
tors, two of whom are officers of Price and New 





Horizons, and one of those two is also a director of 
New Horizons. New Horizons has six directors, four 
of whom are officers of Price. Applicants state that 
at the time the reorganization of the Funds was ap- 
proved by both boards at least half of their re- 
spective members were not “interested persons” of 
Price within the meaning of Section 2(a)(19) of the 
Act. The officers of each Fund are officers of the 
other Fund and also officers or employees of Price. 
Applicants assert that neither Fund is under the 
control of Price and that the Funds are not under 
common control. Applicants nevertheless state that 
because of the relationships described above, the 
Funds might be deemed to be under common con- 
trol and, thus, “affiliated persons” of each other 
within the meaning of Section 2(a) (3) of the Act. 


Section 17(a) of the Act, in pertinent part, prohibits 
an affiliated person of a registered investment 
company or any affiliated person of such an af- 
filiated person, acting as principal, from knowingly 
selling any security or other property to such reg- 
istered company or knowingly purchasing any se- 
curity or other property from such registered com- 
pany, subject to certain exceptions. Section 17(b) 
of the Act provides, however, that the Commission, 
upon application, may exempt a proposed transac- 
tion from the provisions of Section 17(a) of the Act 
if evidence establishes that the terms of the pro- 
posed transaction, including the consideration to 
be paid or received, are reasonable and fair and do 
not involve overreaching on the part of any person 
concerned, and that the proposed transaction is 
consistent with the policy of each registered in- 
vestment company concerned, and with the gen- 
eral purposes of the Act. 


Applicants assert that the terms of the proposed 
reorganization are fair and reasonable insofar as 
shareholders of Growth Fund will be receiving 
shares of New Horizons equal in aggregate net 
asset value to Growth Fund’s net assets and no 
shareholder of either Fund will experience any 
change in the redemption value of his securities 
because of the reorganization. Applicants state that 
the Funds are not bearing any expenses of the 
reorganization. Applicants assert that the proposed 
reorganization is consistent with the respective in- 
vestment policies of Growth Fund and New Hori- 
zons insofar as Growth Fund shareholders will re- 
ceive shares of a no-load, open-end management 
company with substantially identical investment 
policies and investment restrictions managed by 
the same investment adviser. 


Applicants assert that the reorganization will result 
in a reduction in the advisory fee paid on Growth 
Fund's portfolio because the fees paid by New 
Horizons to Price are at a substantially lower rate 
than the advisory fees paid by Growth Fund to 
EMS. Applicants also point out that the ratio of 
operating expenses to average net assets of New 
Horizons is lower than that of Growth Fund due to 
economies of scale and that such economies 
should be enhanced after the reorganization to the 
benefit of the shareholders of both Funds. The ap- 
plication states that the reorganization will benefit 
both Funds because no brokerage commission will 
be paid on the transfer of Growth Fund's portfolio 
to New Horizons. 


Section 17(d) of the Act and Rule 17d-1 thereunder 
provide, in pertinent part, that it shall be unlawful 
for any affiliated person of a registered investment 
company, or any affiliated person of such a person, 
acting as principal, to participate in or effect any 
transaction in connection with any joint enterprise 
or other joint arrangement in which such registered 
company, or company controlled by such regis- 
tered company, is a participant unless an applica- 
tion regarding such joint enterprise or arrangement 
has been filed with the Commission and an order 
granting such application has been issued. In 
passing upon such application, the Commission will 
consider whether the participation of such regis- 
tered or controlled company in such joint enterprise 
or joint arrangement on the basis proposed is con- 
sistent with the provisions, policies and purposes of 
the Act, and the extent to which such participation 
is on a basis different from, or less advantageous 
than that of other participants. A joint enterprise or 
other joint arrangement is defined in Ruie 17d-1 as 
any written or oral plan, contract, authorization or 
arrangement, or any practice or understanding 
concerning an enterprise or undertaking whereby a 
registered investment company or a controlled 
company thereof, and any affiliated person of such 
person, have a joint or a joint and several partici- 
pation, or share in the profits of such enterprise or 
undertaking. 


Applicants state that if the reorganization is con- 
sidered as part of an enterprise encompassing the 
transactions contemplated by the Agreement, in- 
cluding the payments to EMS by Price, indemnifi- 
cation of the Funds and reimbursement of the 
Funds’ expenses, then by virtue of participation by 
Price in those transactions, there would be a “joint 
enterprise” within the meaning of Rule 17d-1 and 
an order granting such application would be re- 
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quired in connection with the proposed reorganiza- 
tion. 


Applicants represent the participation by Price in 
these transactions, including the assumption by 
Price of expenses incurred by the Funds as the re- 
sult of the reorganization, is fair and reasonable 
and is consistent with the provisions, policies and 
purposes of the Act. In addition, it is asserted that 
no participant in the reorganization and related 
transactions participates on a basis different from 
or less advantageous than the other participants. In 
this regard, it is further asserted that no share- 
holder of any participant will be treated any differ- 
ently than any other shareholder of that participant, 
and no officer or director of any participant will re- 
cieve any special benefit by virtue of the reorgani- 
zation. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than June 11, 1979, at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the matter accompanied by a 
statement as to the nature of his interest, the rea- 
son for such request, and the issues, if any, of fact 
or law proposed to be controverted, or he may re- 
quest that he be notified if the Commission shall 
order a hearing thereon. Any such communication 
should be addressed: Secretary, Securities and 
Exchange Commission, Washington, D.C. 20549. 
A copy of such request shall be served personally 
or by mail upon Applicant(s) at the address(es) 
stated above. Proof of such service (by affidavit, or 
in case of an attorney-at-law, by certificate) shall 
be filed contemporaneously with the request. As 
provided by Rule 0-5 of the Rules and Regulations 
promulgated under the Act, an order disposing of 
the application will be issued as of course following 
said date unless the Commission thereafter orders 
a sap upon request or upon the Commission's 
motion. Persons who request a hearing, or ad- 
vice as to whether a hearing is ordered, will receive 
any notices and orders issued in this matter, in- 
cluding the date of the hearing (if ordered) and any 
postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 10703/May 17, 1979 


In the Matter of 


DONALDSON, LUFKIN & JENRETTE 
SECURITIES CORPORATION 


and 


TAX EXEMPT INCOME TRUST, SERIES 1 
AND SUBSEQUENT SERIES 

c/o Donaldson, Lufkin & Jenrette 
Securities Corporation 

140 Broadway 

New York, New York 10005 


(812-4452) 


ORDER PURSUANT TO SECTION 6(c) OF THE 
ACT GRANTING EXEMPTION FROM THE PRO- 
VISIONS OF SECTION 14(a) AND 22(d) OF THE 
ACT AND RULE 19b-1 THEREUNDER AND PUR- 
SUANT TO SECTION 11 OF THE ACT PERMIT- 
TING AN OFFER OF EXCHANGE 


On April 24, 1979, a notice was issued (Investment 
Company Act Release No. 10671) of an application 
filed on February 21, 1979, and amended on April 
11, 1979, and April 16, 1979, by Tax Exempt In- 
come Trust, Series 1 (and subsequent Series), a 
unit investment trust, and its sponsor, Donaldson, 
Lufkin & Jenrette Securities Corporation (collec- 
tively, “Applicants”), for an order of the commis- 
sion (a) pursuant to Section 6(c) of the Investment 
Company Act of 1940 (“Act”) exempting Applicants 
from the provisions of Sections 14(a) and 22(d) of 
the Act and Rule 19b-1 thereunder, and (b) pur- 
suant to Section 11 of the Act permitting certain 
offers of exchange pursuant to a conversion plan. 


The notice gave interested persons an opportunity 
to request a hearing, and state that an order dis- 
posing of the application would be issued as of 
course unless a hearing should be ordered. No re- 
quest for a hearing has been filed and the Com- 
mission has not ordered a hearing. 


The matter has been considered, and it is found 
that the granting of the requested exemptions is 
appropriate in the public interest and consistent 
with the protection of investors and the purposes 
fairly intended by the policy and provisions of the 
Act. Accordingly, 





IT IS ORDERED, pursuant to Section 6(c) of the 
Act, that the application for exemption from the 
provisions of Sections 14(a) and 22(d) of the Act 
and Rule 19b-1 thereunder, to the extent re- 
quested, be, and hereby is, granted, effective 
forthwith. 


IT IS FURTHER ORDERED, pursuant to Section 
11 of the Act, that the proposed offers of exchange 
be, and hereby is, approved, effective forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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Litigation Release No. 8751/May 14, 1979 


SEC v. CANADIAN JAVELIN LTD, et al., Civil Ac- 
tion No.78 Civil 6180 (SDNY) (LAM) 


The Securities and Exchange Commission today 
announced the entry of a Judgment of Permanent 
Injunction on May 11, 1979, by Judge Lloyd F. 
MacMahon enjoining Canadian Javelin Limited, 
(“Javelin”) its officers, directors, and control per- 
sons from violating the filing requirements of Sec- 
tion 13 of the Securities Exchange Act of 1934. 


The judgment, entered by Consent, without admit- 
ting or denying the allegations in the Commission's 
original and arnended complaints (See Litigation 
Releases Nos. 7642 and 7779), also requires 
Javelin to give advance notice to the Commission 
that a filing will be late, and to advise the Commis- 
sion of the circumstances causing the lateness, as 
well as the action being taken to have the report 
filed. 


The Injunction also requires Javelin to keep books, 
records and accounts accurately reflecting its 
transactions and disposition of its assets, and to 
accurately disclose all material transactions to its 
accountants. 


Pursuant to the Consent filed in the action, Javelin 
also undertakes to advise the Commission if John 
C. Doyle, its founder, should cease to be a control 
person of Javelin. Doyle has agreed to advise the 
Commission if he ceases to be a control person. 


Javelin entered into the Consent without admitting 
or denying the Commission's allegations. Pursuant 
to the Consent, the Commission agreed to dismiss 
the remainder of its action against Javelin, as well 
as its action against the individually named de- 
fendants. 





Litigation Release No. 8752/May 14, 1979 


SEC v. TIPCO, INC., Olympic Petroleum Corpora- 
tion, et al (U.S.D.C., N.D. Tex., Dallas Div.) (CA3- 
74-48) 


Michael J. Stewart, Administrator of the Fort Worth 
Regional Office, announced that on April 4, 1979, 
the Honorable William M. Taylor, Jr., U.S. District 
Judge for the Northern District of Texas, entered an 
order of permanent injunction against John D. Wil- 
son of Dallas, permanently enjoining him from vio- 
lating the registration and antifraud provisions of 
the federal securities laws. 


The Commission's complaint charged Wilson with 
offering and selling unregistered securities which 
were issued by Olympic Petroleum Corporation to 
finance the drilling of oil and gas wells. The com- 
plaint also alleged that Wilson fraudulently misrep- 
resented the status of leases and their state of 
completion to investors, and that he participated in 
concealing financial and management information 
about Olympic from investors. Wilson previously 
had consented to entry of a preliminary injunction 
without admitting or denying allegations in the 
Commission’s complaint. 


Also see Litigation Release Nos. 6216, 6255, 6364, 
7021, and 8693. 
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Litigation Release No. 8753/May 14, 1979 


SEC v. LAWRENCE I. FIBER 
(Central District of California, CV 79-1655-HP) 


Leonard H. Rossen, Administrator of the Los 
Angeles Regional Office of the Securities and Ex- 
change Commission, announced that on May 8, 
1979 the Commission filed a complaint in the U.S. 
District Court in Los Angeles seeking to enjoin 
Lawrence |. Fiber from violations of the net capital, 
customer protection and books and records provi- 
sions of the Securities Exchange Act of 1934. 
Feiber, without admitting or denying the Commis- 
sion’s allegations, simultaneously consented to 
entry of a permanent injunction. 


The complaint alleges that while Fiber was serving 
as financial principal for Hofmann, Kavanaugh Se- 
curities Corporation he aided and abetted viola- 
tions of Rule 15c3-1 in that he assisted the firm’s 
doing business at a time when it had a net capital 
deficiency. The complaint further alleges that Fiber 
failed to take proper action to protect the firm’s 
capital. 


The Commission also charged Fiber with aiding 
and abetting Hofmann, Kavanaugh to do business 
when the firm did not have the separate bank ac- 
count for the exclusive benefit of customers re- 
quired by Rule 15c3-3. Finally, the complaint al- 
leges that Fiber aided and abetted Hofmann, 
Kavanaugh to do business while it did not have 
certain books and records required by Rule 17a-3. 


Hofmann, Kavanaugh was a Los Angeles broker- 
dealer which was revoked by the Commission after 
being permanently enjoined from violations of the 
net capital rule. For further information, see Secu- 
rities Exchange Act Release No. 14993, and Litiga- 
tion Release Nos. 8208 and 8555. 





Litigation Release No. 8754/May 16, 1979 


Securities and Exchange Commission v. Richard 
O. Rush and Southern Educators Life Insurance 
Company, (D.D.C., C.A. No. 79-1328) 


The Securities and Exchange Commission (‘““Com- 
mission”) announced today the filing on May 15, 
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1979 of a civil injunctive action, in the United 
States District Court for the District of Columbia, 
against Richard O. Rush (‘Rush’) of Baton Rouge, 
Louisiana and Southern Educators Life Insurance 
Company (‘SELIC”), an insurance company or- 
ganized under the laws of the State of Louisiana 
and controlled by Rush. The defendants are 
charged with violations of Section 13(d) of the Se- 
curities Exchange Act of 1934 (“Exchange Act’) 
and Rule 13d-1 promulgated thereunder. The 
Commission charged that Rush and SELIC failed to 
file with the Commission an information statement 
on Schedule 13D with respect to their transactions 
in the securities of American Public Life Insurance 
Company (‘‘APLIC’”), a publicly-held Mississippi in- 
surance company. In addition, the Commission 
charged that Rush failed to file an information 
statement on Schedule 13D with respect to certain 
of his transactions in the securities of Post Ameri- 
can Corporation (“Post American’), a publicly-held 
financial holding company whose principal offices 
are located in Baton Rouge, Louisiana. Simultane- 
ously with the filing of the Complaint, the defend- 
ants, without admitting or denying the Commis- 
sion’s allegations, entered into a settlement pro- 
viding for the entry of a consent judgment. Judge 
Oliver Gasch signed the Final Judgment of Perma- 
nent Injunction. 


Pursuant to the settlement, Rush and SELIC 
agreed to be permanently enjoined from failing to 
file with the Commission when they are required to 
do so an information statement on Schedule 13D 
and failing to file required amendments to such 
13Ds. In addition, Rush and SELIC agreed to file 
with the Commission within ten days from the date 
of the Final Judgment of Permanent Injunction, a 
statement on schedule 13D with respect to their re- 
spective holdings past and present in APLIC and 
Post American, specifically considering those 
matters described in the Commission’s Complaint. 


The defendants were charged with failing to file a 
Schedule 13D with respect to the following trans- . 
actions in the securities of APLIC: 


(1) The acquisition by Rush in March 
1976 of more than 5% of the issued and 
outstanding shares of APLIC’s Class “A” 
common stock through the conversion of 
Class “B” common stock into Class “A” 
common stock. In connection with the 
conversion, Rush relinquished his own- 
ership of a majority of APLIC’s voting 
stock and entered into a consulting con- 
tract with APLIC whereby APLIC agreed 





to pay him $25,000 per year for ten 
years; 


(2) The purchase by Rush of approxi- 
mately 108,718 additional shares of 
Class ‘‘A” APLIC stock during the period 
June through December 1976; 


(3) The acquisition by SELIC in 1973 of 
more than 5% of the issued and out- 
standing shares of APLIC’s Class “A” 
common stock; 


(4) The sale by Rush on or about De- 
cember 3, 1976 of approximately 
310,000 shares of APLIC Class “A” 
common stock to a company controlled 
by Roger LeBlanc (‘LeBlanc’), an insur- 
ance and real estate promoter from 
Baton Rouge, Louisiana; and 


(5) The sale by SELIC on or about De- 
cember 3, 1976 to First Republic Life In- 
surance Company (‘FRLIC’”), a Baton 
Rouge, Louisiana insurance company 
controlled by LeBlanc, of 86,155 shares 
of APLIC Class ‘‘A” common stock. 


Rush was charged with failing to file a Schedule 
13D with respect to the following transactions in the 
securities of Post American: 


(1) The agreement dated May 14, 1976 
between Rush and Charles R. Gary 
(‘Gary’), of Dallas, Texas, whereby 
Rush agreed to transfer to Gary 320,000 
shares of the common stock of Post 
American in exchange for 40,000 shares 
of the common stock of Pan National 
Group, Inc; 


(2) The sale by Rush to Gary of 77,031 
of the 320,000 Post American shares in 
1976 and 20,430 of such shares in 1977. 


(3) The acquisition by Rush between 
May 1976 and July 1977 of an additional 
38,037 shares of Post American com- 
mon stock on the market; and 


(4) The repurchase by Rush from Gary 
on February 28, 1979 of 56,000 shares 
of Post American common stock. 


The Commission charged that Rush did not file an 
information statement on Schedule 13D with re- 
spect to his ownership of Post American stock until 
March 19, 1979, after he was informed of the pos- 
sibility of the Commission’s bringing this action. 
The March 19, 1979 filing by Rush was made only 
with respect to the repurchase of the 50,000 shares 
on February 28, 1979 described above. 





Litigation Release No. 8755/May 16, 1979 


U.S. BLAINE LILJENQUIST 


‘Sve: 
(U.S.D.C. E.D.Va., Criminal No. 79-86-A) 


William B. Cummings, United States Attorney for 
the Eastern District of Virginia, and Paul F. 
Leonard, Administrator of the Washington Regional 
Office of the Securities and Exchange Commission, 
announced that on May 14, 1979, L. Blaine Liljen- 
quist (Liljenquist) of McLean, Virginia, entered a 
plea of guilty to a charge of violating the securities 
registration provisions of the federal securities 
laws. The plea was entered before Albert V. Bryan, 
Jr., Chief Judge, in the United States District Court 
for the Eastern District of Virginia, Alexandria Divi- 
sion. Judge Bryan set sentencing for June 15, 
1979. 


A four count indictment had been returned against 
Liljenquist on May 9, 1979, by a federal grand jury 
sitting in Alexandria. The indictment charged Lil- 
jenquist with one count of securities fraud, one 
count of conspiracy to violate the securities regis- 
tration laws, and two counts of sale and delivery of 
unregistered securites. 


The allegations center around the sale and delivery 
of unregistered common stock of Research Homes, 
Inc., a now-defunct real estate sales and develop- 
ment company. Liljenquisit was employed as a 
salesman at one of their real estate developments 
in Virginia. 


The indictment charged that Liljenquist and others 
conspired to sell the aforesaid unregistered stock 
through nominee procedures in order to disguise 
the actual number and identity of shareholders 
from the company’s own auditors and counsel, as 
well as from the Commission. In charging Liljen- 
quist with fraud, the indictment alleged that the 
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scheme included his sale of more securities than 
he owned or possessed. 


On motion of the United States Attorney, the Court 
dismissed the three remaining counts in light of 
Liljenquist’s plea of guilty to the single registration 
violation. 


Liljenquist’s conviction followed a six month grand 
jury investigation into the affairs of Research 
Homes, Inc. Previously, there have been three 
pre-indictment dispositions concerning other sub- 
jects of the grand jury investigation. 


For further information, see Litigation Release Nos. 
7684, 8676, 8687, 8711, 8749. 





Litigation Release No. 8756/May 17, 1979 


SEC v. MIDAS INTERNATIONAL, INC., ET AL. 
(USDC DISTRICT OF NEVADA, Civil Action No. 
LV-79-31-HEC) 


Robert H. Davenport, Regional Administrator of the 
Denver Regional Office announced that on April 
18, 1979 Judge Harry E. Claiborne of the United 
States District Court of Nevada signed an order 
preliminarily enjoining Melvin Lloyd Richards of Las 
Vegas, Nevada and Steven C. Rippon of Salt Lake 
City, Utah from, in substance, violating the regis- 
tration and antifraud provisions of the Securities 
Act of 1933 and certain of the antifraud provisions 
of the Securities Exchange Act of 1934 in connec- 
tion with the offer and sale of securities, namely 
limited partnership interests in Solomon Limited 
Partnership or any other security of any issuer. 


On the same day, Judge Claiborne signed a default 
judgment permanently enjoining Joseph Vincent 
Gottuso of Los Angeles, California, in substance, 
from violating the registration and antifraud provi- 
sions of the Securities Act of 1933 and certain of 
the antifraud provisions of the Securities Exchange 
Act of 1934 in connection with the offer and sale of 
securities, namely limited partnership interests in 
Solomon Limited Partnership or any other security 
of any issuer. 


On the same day, Judge Claiborne also signed a 
final judgment permanently enjoining defendants 
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Midas International, Inc., a Nevada corporation, 
Solomon Limited partnership of Las Vegas, 
Nevada, Rex L. Frandsen of Lava Hot Springs, 
Idaho, and Lothair W. Frandsen of Lava Hot 
Springs, Idaho, in substance, from violating the 
registration and antifraud provisions of the Securi- 
ties Act of 1933 and certain of the antifraud provi- 
sions of the Securities Exchange Act of 1934 in 
connection with the offer and sale of securities, 
namely limited partnership interests in Solomon 
Limited Partnership or any other security of any is- 
suer. The defendants consented to the entry of the 
judgment without admitting or denying the allega- 
tions of the complaint. 


For further information see Litigation Release No. 
8695. 





Litigation Release No. 8757/May 17, 1979 


SEC v. HOUSE OF ADLER, INC., ET AL. (USDC 
DISTRICT OF COLORADO, Civil Action No. 77- 
W-954) 


Robert H. Davenport, Regional Administrator of the 
Denver Regional Office announced that on April 
13, 1979 the Honorable Fred M. Winner, Chief 
Judge for the United States District Court for the 
District of Colorado, signed a final judgment per- 
manently enjoining the House of Adler, Inc., a Col- 
orado corporation, in substance, from directly or 
indirectly filing reports with the Commission which 
contain financial statements which purport to be 
certified by an accountant unless such accountant 
did, in fact, certify the statements and such an ac- 
countant is a Certified Public Accountant, and is, in 
fact, independent; and, in connection with the offer 
for sale, sale, offer to purchase or purchase of any 
securities through the use of federal jurisdictional 
means, to make any untrue statement of material 
facts or to omit to state any material fact necessary 
in order to make the statements made, in light of 
the circumstances under which they were made, 
not misleading. The House of Adler, Inc. consented 
to the entry of the judgment without admitting or 
denying the allegations of the complaint. 


For further information see Litigation Releases 866, 
8170 and 8654. 








Litigation Release No. 8758/May 17, 1979 


U.S.A. v. Andrew Hamilton Speer 
CR-77-10034-01 and CR-77-10062-01 (Dist./ 
Kansas) 


Michael J. Stewart, Administrator of the Fort Worth 
Regional Office of the Securities and Exchange 
Commission, and James P. Buchele, United States 
Attorney for the District of Kansas, have jointly an- 
nounced that on April 26, 1979, Andrew Hamilton 
Speer, Wichita, Kansas, pled guilty before Federal 
District Judge Wesley E. Brown to a criminal Infor- 
mation comprised of two consolidated counts of 
mail fraud and overvaluing securities in connection 
with bank loans. Sentencing has been set for June 
4, 1979. 


The first consolidated count consists of charges 
contained in a 15-count mail fraud indictment pre- 
viously returned against Speer by a federal grand 
jury at Wichita on March 15, 1977. The second 
consolidated count includes the charges compris- 
ing a prior seven-count indictment returned May 
25, 1977, charging Speer with overvaluing securi- 
ties for the purpose of influencing loans from a 
bank whose deposits are insured by the Federal 
Deposit Insurance Corporation. 


The mail fraud charges against Speer arose from 
his operation of A.H. Speer Company as a bond 
broker in Wichita. In the mail fraud scheme, Speer 
sold industrial revenue bonds prior to issuance but 
after collecting the money from the purchasers, did 
not underwrite and issue the promised bonds. 


The charges of overvaluing securities in connection 
with bank loans were based on Speer’s use of 
municipal notes as collateral to obtain extensions 
of bank loans even though Speer knew the notes 
had been cancelled by the City of Yates Center, 
Kansas. Additionally, Speer sold the notes to two 
other banks. 


As a part of the first consolidated count, Speer ad- 
mitted that not only had he failed to maintain a 
special reserve bank account for the exclusive 
benefit of customers as required under Commis- 
sion rules, but that he also converted the total sum 
of the funds received from investors purchasing the 
bonds to his own use and to that of A. H. Speer 
Company. A. H. Speer Company has undergone 
SIPC liquidation proceedings resulting in the pay- 
ent of $936,115 to 117 investors. 


For further information, see Litigation Releases No. 
7752, 7761, and 7840. 





Litigation Release No. 8759/May 17, 1979 


SECURITIES AND EXCHANGE COMMISSION v. 
HEINICKE INSTRUMENTS COMPANY, ROLF G. 
FRANZ, and ROBERT F. BELL 

(S.D. Fla., Civil Action No.79-6265-CIV-WMh) 


Jule B. Greene, Administrator, Atlanta Regional 
Office, and William Nortman, Associate Regional 
Administrator, Miami Branch Office of the Securi- 
ties and Exchange Commission, jointly announced 
the filing of a Complaint in the United States Dis- 
trict Court, Southern District of Florida, Broward Di- 
vision, on May 7, 1979, seeking to enjoin Heinicke 
Instruments Company (“Heinicke’”’), Rolf G. Franz 
(‘Franz’), and Robert F. Bell (Bell) from further 
violating and aiding and abetting violations of the 
anti-fraud, periodic filing, and proxy provisions of 
the Securities Act of 1933, the Securities Exchange 
Act of 1934, and the Rules thereunder. 


Heinicke, whose common stock is listed for trading 
on the American Stock Exchange, has its corporate 
offices in Hollywood, Florida. Franz is a resident of 
Davie, Florida, and Bell resides both in Miami 
Beach, Florida and Honolulu, Hawaii. 


At the time of the acts complained of, Bell, and 
then Franz, was president, director, and principal 
stockholder of Heinicke. Franz is presently presi- 
dent, director, and principal stockholder; Bell is no 
longer affiliated with Heinicke. 


The Commission’s Complaint alleges that from in 
or about September, 1974, and continuing to date, 
Heinicke issued and disseminated to shareholders 
and the investing public, and filed with the Com- 
mission, materially false and misleading annual re- 
ports on Form 10-K, annual reports to stockhold- 
ers, and proxy statements, which misrepresented, 
failed to disclose, or inadequately disclosed that (i) 
the Jet Avion Division of Heinicke, which sells re- 
placement parts for jet engines to major airlines, 
procured, outside the ordinary channels of com- 
merce, drawings and specifications for the com- 
bustion chambers and their component parts for jet 
engine models JT3D, JT4D, and JT8D used in 
Boeing 707’s, 720’s, 727’s, and 737’s, and Douglas 
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DC8’s and DC9’s aircraft which drawings and 
specifications had been originally developed by 
Pratt & Whitney Aircraft Group (““P&W”), and which 
were based on original research design, and de- 
velopment of P&W; (ii) as a result, the Jet Avion 
Division of Heinicke was able to copy these draw- 
ings and specifications and thereafter obtain Fed- 
eral Aviation Administration approval to manufac- 
ture and sell those replacement parts to commer- 
cial carriers without Jet Avion having to perform 
any significant original research, design, or de- 
velopment; (iii) as a further result, Heinicke was, 
and is, able to compete with its major competitor, 
P&W, in that it can sell these replacement parts at 
prices considerably lower than P&W; and (iv) it had 
and continues to have the requisite engineering 
and technical capabilities to research, design, and 
develop replacement parts for jet engines to be 
sold to commercial carriers when, in fact, it has re- 
lied directly upon the engineering and technical 
skills originally performed by P&W in order to man- 
ufacture and ultimately sell these replacement 
parts. 


The Commission’s Complaint seeks both prelimi- 
nary and permanent injunctions against the named 
defendants to enjoin them from violations of the 
anti-fraud, periodic reporting, and proxy provisions 
of the federal securities laws, and a mandatory in- 
junction compelling Heinicke to make such 
amendments and supplements to its existing filings 
with the Commission in order to provide its share- 
holders with adequate disclosure. As further equit- 
able relief, the Commission seeks an order which 
would, among other things, (i) require Heinicke to 
increase the present size of its Board of Directors; 
(ii) require that the majority of directors, on the 
Board of Directors, consist of persons who are not 
officers or otherwise employed by Heinicke, and 
who have had no connection with Heinicke within 
five years prior to their election and/or appoint- 
ment; (iii) require Heinicke’s Board of directors to 
establish certain committees, the majority of which 
would consist of outside directors, including (a) a 
new development committee to recommend proce- 
dures to monitor the manner in which new product 
lines are conceived, developed and produced, and 
(b) a compensation committee to review the direct 
and indirect compensation of Heinicke’s officers 
and to recommend any adjustments in officer's 
compensation, if required. 


In addition to the foregoing, and as further equita- 
ble relief, the Commission seeks an order to re- 
quire Heinicke to prepare and disseminate to its 
shareholders a report containing a detailed de- 
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scription of all material corporate developments 
since September, 1974, and a summary of the al- 
legations made by the Commission in the action. 


Simultaneously with the filing of the Commission’s 
complaint the defendant Bell submitted to the Court 
his consent to the entry of a permanent injunction 
as sought by the Commission. The consent was 
submitted without admitting or denying the allega- 
tions of the Commission’s complaint. 





Litigation Release No. 8760/May 17, 1979 


U.S.A. v. J.C. Trahan 
CR-79-50008-01 (W/D Louisiana) 


Michael J. Stewart, Administrator of the Fort Worth 
Regional Office of the Securities and Exchange 
Commission, and Jay Ransdell Keene, United 
States Attorney for the Western District of 
Louisiana, today jointly announced the return of a 
24-count indictment against J. C. Trahan, 
Shreveport, Louisiana, on April 13, 1979, by a fed- 
eral grand jury for the Western District of Louisiana 
at Shreveport. 


The indictment alleges 19 counts of causing false 
federal income tax returns to be filed by investors, 
one count of conspiracy to defraud the United 
States Treasury, two counts of fraud in the sale of 
securities, and two counts of interstate transporta- 
tion of property taken by fraud. 


The charges against Trahan are based upon his 
activities in connection with the sale of units of par- 
ticipation in oil and gas drilling funds while serving 
as the controlling officer of Resource Exploration, 
Inc.; Lafayette Funds, Inc.; and Oil & Gas Funds, 
Inc., all of Shreveport. The indictment alleges that 
the companies, under the direction of Trahan, by 
use of the United States mails, fraudulently offered 
and sold investment contracts utilizing, as entice- 
ment of the investment, the misrepresentation of 
leveraged income tax deductions based upon non- 
recourse loans alleged to be non-existent. In fur- 
therance of the scheme, the indictment alleges that 
Trahan conspired with others in knowingly provid- 
ing false information for federal income tax pur- 
poses to the investors, thus causing them to claim 
excessive deductions. 


For further information see Litigation Releases No. 
7707, 7758, 7766, and 8221. 
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